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rights  of  others;  nobody  has  a  right  to  complain;  no  injustice  is 
done  to  anybody. 

But  it  is  also  true  that  if  the  mortgagee  seek  a  foreclosure  in 
chancery,  the  mortgagor  will  be  permitted  to  redeem  upon  payment 
of  the  mortgage  debt  only,  no  matter  to  what  amount,  on  other 
accounts,  he  may  stand  indebted  to  the  mortgagee.  And  it  is  equally 
clear  that  if  a  subsequent  mortgagee  or  judgment  creditor  file 
a  bill  to  redeem,  he  will  be  permitted  to  do  so  upon  the  payment 
of  the  mortgage  debt  alone.  Whilst  these  well  settled  principles  of 
equity  remain  unshaken,  upon  no  system  of  analogy  or  consistency 
can  the  claim  of  the  appellants  be  gratified.  Their  doctrine  is  in 
effect  simply  this,  that  in  all  cases  where  the  sale  of  the  real  estate 
of  a  deceased  debtor  is  decreed,  the  debts  due  to  the  heirs  at  law  to 
whom  such  estato  has  descended,  be  their  nature  what  they  may, 
must  first  be  paid,  even  to  the  exclusion  of  judgment  creditors. 
To  such  a  length  the  doctrine  of  tacking  has  never  yet  been  carried.^ 

*" There  is  no  doubt  as  to  the  right  of  the  plaintiff  (mortgagor)  to 
redeem  the  whole  of  the  premises  mortgaged;  but  as  he  who  will  have 
equity  must  do  equity,  it  must  be  on  condition  not  only  of  paying  the  sum 
charged  upon  the  land,  but  the  debt  collaterally  due  to  the  mortgagee." — 
Per  Hosmer,  Ch.  J.,  in  Scripture  v.  Johnson,  3  Conn.  211  (1819).  Walling 
V.  Aiken,  1  MacM.  Ch.  1  (1840)  i  Lake  v.  Shumate,  20  S.  C.  23  (1883)  ; 
Anthony  v.  Anthony,  23  Ark.  479  (1861),  and  (semble)  Rowan  v.  Sharps 
Rifle  Mfg.  Co.,  33  Conn.  28  (1865),  aocord. 

The  cases  generally  are  contra:  Borrow  v.  Kelly,  1  Dall.  (Penn.)  142 
(1786);  Bridgen  v.  Carhartt,  1  Hopk.  Ch.  (N.  Y.)  234  (1824);  Preeby- 
terian  Corporation  v.  Wallace,  3  Rawle  (Penn.)  109,  155  (1831) ;  Bacon  v. 
Cottrell,  13  Minn.  194  (1868) ;  Mahoney  v.  Bostwiok,  96  Cal.  53  (1892) ; 
Brooks  V.  Brooks,  169  Mass.  38  (1897). 
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CHAPTER  II.     {Continued.) 
Sbotion  V.    Mortgagee's  Account. 

4 

tj  V  v."*  «o  (a)     W^o^^e,  Repair  and  Improvements. 


HANSOM  v.  DERBY.        ^^"^^^     h^-^^^    y^ 
High  Court  op  Chancery,  1700. 
(2  Vem.  392.) 

The  IjiU  being  to  redeem  a  mortgage,  on  the  hearing  an  account 
wa8  decreed  and  £240  reported  due;  to  which  report  the  plaintiff 
had  taken  exceptions.  The  cause  thus  standing  in  court,  the 
Lord  Keeper  [Sir  Nathan  Wright],  on  a  motion  and  reading 
Affidavits  that  the  defendant  had  burnt  some  of  the  wainscot  and 
committed  waste,  ordered  tire  defendant  to  deliver  up  possession 
to  thg  plaintiff,  who  was  a  pauper,  giving  security  to  abide  the 
event  of  the  account.^ 


sfJ"  RUSSELL  V.  SMITHIES.        i/  ^..^^(Ji^ 

\^  Court  of  Exchequer,  1792.      ^(x<.^:>e.-L^a..<u.     U. 

(1  AnAtr.  96.)  V^<JLuul  • 

On  a  bill  of*  foreclosure,  it  was  referred  to  the  Deputy  Remem- 
brancer to  take  account  what  the  mortgagee  had  received  from  the 
rents,  &c.,  or  might  have  receivedj^  without  wilful  neglect  in  her. 
It  appeared  that  the  premises  (malt  house,  etc.)  had  been  allowed 
to  fall  so  much  out  of  repair  that  the  rent  fell  from  £22  to  £18. 
j^laintiff  had  done  some  repairs  and  had  held  40  years. 

(jhafiam  &  Stanley  argued  that  the  mortgagee  in  possession,  be- 

^"So,  where  a  mortgagee  in  fee  in  possession  commits  waste  by  cutting 
down  timber,  and  the  money  arising  by  the  sale  of  the  timber  is  not  applied 
in  sinking  the  interest  and  principal  of  his  mortgage,  the  court,  on  a  bill 
brought  by  the  mortgagor  to  stay  waste  and  a  certificate  thereof,  will  | 
grant  an  injunction." — Per  Lord  Ch.  Hardwicke,  in  Farrant  v.  Lovel,  3 
Atk.  723  (1750). 
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ing  only  a  trustee  till  foreclosure,  is  bound  to  keep  the  premises  in 
the  same  repair  as  if  he  was  owner;  2  Vern.  392;  3  Atk.  518; 
and  that  the  diminution  in  value  should  have  been  charged  on  the 
plaintiff,  as  she  might  have  received  the  difference  if  she  had  re- 
paired. 

By  THE  Court:  The  mortgagee  has  done  some  repairs;, and,  as 
the  only  proof  of  these  repairs  being  insufficient  is  the  diminution 
in  value,  we  must  confirm  the  report;  for  it  cannot  be  supposed 
that,  after  40  years  possession,  the  mortgagee  is  bound  to  leave  the  ^ 

premises  in  as  good  condition  as  heTound  them.  ^^**^^^V  I    /      *?     /tstjbr 

Jjfyi  ,-^  afes^    .'("^  WBAGG  /DEKHMj^r3<!«-vei  't'^  /«-^  /j^ 

l.^     it'      att^   "^^    COOET  OF  GlCBECUIiB,  18367*"  *"^***^r  Jj    /"/jtV^ 

f(^-^«-  -^H-         (.  r.  ^  «.  iir.,  ^-fefS^;  ^  T^^^\ 

^^P^^        In  the  year  1828  the  plaintiff  contracted  with  the  defendant  r^  ^r^    /i^  ^ 
—  v^jDenham  for  the  purchase  of  two  third  parts  of  a  freehold  messuage  ^j?    C    ^^^^^  ' 

jte  >i<^**^T5d  lands  situate  at  Handley,  in  Derbyshire,  for  350i. ;  and  shortly  y/T/  V:^^  /  *^ 
Av  >w3t  afterwards  contracted  with  some  persons  of  the  name  of  Hawksley   7^    ^^}[^^ 
yui-  ^     ^^^  ^^®  purchase  of  the  remaining  third  part.     The  plaintiff  not  %  ^^^     ^ 
/y'   •       being  able  to  pay  the  350Z.  to  Denham,  it  was  arrangeil  that  the  /^^^^^^'^^^''^^^i^ 
yt^^C^^^^whoie  ot  the  property  should  be  mortgaged  to  Denham  to  secure  /fei^  ^imt-^ 
the  repayment  of  that  sum  with  InterestT    This  arrangement  was  "/XmJUJ^f  ^' 


diily  carried  into  effect  by  deeds  bearing  date  in  June,  1828.     Those  ^^Ji^  oyt^o 
deeds  were  prepared  by  the  defendant,  Thomas  Clarke,  who  acted  ^^JL    ^ts  ^^'/^ 
as  the  solicitor  for  both  parties.  2?^««Sr   y^'^- 

In  the  same  month  of  June,  1828,  the  plaintiff  being  seised  of  fV,^.  ^$f^^^^ 
some  freehold  and  copyhold  property  situate  at  Woodhead.  in  the  /ui^  ff  ^^^^ 
county  of  Derby, , by  indentures  bearing  date  the  16th  and  17th  -jtj"  L^^  M^ 
of  that  month,  reciting  that  there  was  due  to  one  Boot,  on  the  ^2^2^^  i«aC 
security  of  those  premises,  140Z.^  and  that  the  defendants,  Thomas  ^ir~—  m£A^ 
and  John  Clarke,  had  agreed  to  pay  off  the  same,  and  also  to  /  >t^**"i  ^^ 
advance  to  the  plaintiff  200Z.  more,  jt  was  witnessed,  that  in  con-  nAf^  ^^^^^'^n^ 
sideration  of  140Z.  paid  by  the  Clarkes  to  Boot,  and  of  200/.  paiT  h^S^yL- 


by  tnem  to  the  plaintiff,  the  latter  covenanted  to  surrender  the   ^ySStk^  f^  tf*/^ 
copyholds,  and  released  and  conveyed  the  freeholds  to  the  de-   ^^    o^     y«7« 
Tendants  Thomas  and  John  Clarke  and  their  heirs,  in  trust  to  seTT  7r^    5>.     /^ 
the  premises^  and  out  of  the  proceeds  of  the  sale  to  reimburse  them-'^.^^^^  /^  Ajc^je- 
selves  their  costs  and  expenses;  then  to  repay  themselves  the  340Z.  i^^jud^    f2^ 

l^4x,     hrf     ^^c«^a  et.     'fKuJL     JU^'^^JL  (y-/r-  k^^AytAA^^jLj^  . 
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with  interest ;  then  to  repay  Denham  his  350t.  with  intereBt,  and  to 
pay  the  surplus,  if  any,  to  the  plaintiff! 

In  1830  the  interest  on  these  mortgages  being  greatly  in  arrear^ 
the  defendants  turned  the  plaintiff  and  his  family  out  of  the  prem- 
ises, sold  the  crops,  and  took  and  retained  possession  of  the  property. 
The  Woodhead  property  was  advertised  for  sale,  but  no  sale  was 
effected. 

The  plaintiff  now  brought  his  bill  to  redeem  both  mortgages, 
charging  that  the  defendants  had  been  guilty  of  gross  negligence 
in  the  management  of  the  property  while  in  their  possession,  and 
ought  to  be  made  answerable  for  the  damage  done  through  their 
neglect ;  charging  also  that  the  money  stated  to  have  been  advanced 
W  the  defendant  Clarke  was  the  alleged  amount  of  his  bill  of  costs^ 
but  was  in  fact  not  justly  due  to  him  from  the  plaintiff^,  and  that 
in  fact  no  bill  of  costs  had  ever  been  delivered;  praying  accounts 
of  the  rents  and  profits  of  all  the  premises,  that  the  defendants 
might  be  chargeable  for  damage  done  from  non-repairs,  and  thaf"' 
Clarke's  bill  might  be  taxed,  &c. 

The  defendants  by  their  answers  admitted  that  the  premises  were 
out  of  repair,  but  ascribed  it  to  the  conduct  of  the  plaintiff  and 
an  attorney  whom  he  had  lately  employed,  who,  as  they  alleged, 
had  done  various  acts  to  stop  the  sale  of  the  property,  and  had 
thereby  prevented  respectable  tenants  from  hiring  it.  Thecharge 
in  the  bill  respecting  the  mortgage  made  to  the  Clarkes  was  ex- 
plained thus:  that  140Z.  was  advanced  by  them  to^pay  off  Boot's 
mortgage;  1261.  Ills,  to  pay  the  Hawksleys  for  their  one-third  of 


the  Kandley  premises;  and  78Z.  16^.  5d.  for  Thomas  Clarke's  bill 
of  costs^  The  defendant  Clarke  also  insisted  that  before  the  plain- 
tiff  executed  the  mortgage  deeds  of  the  16th  and  17th  June,  1828, 
he  carefully  inspected  the  bill  of  costs,  and  made  no  objection  to 
any  item  therein ;  but  the  defendant  did  not  recollect  whether  he 
had  delivered  to  the  plaintiff  a  copy  of  his  bill  of  costs. 

The  cause  coming  on  for  hearing,  the  plaintiff  gave  evidence  of 
bad  husbandry  and  want  of  repairs  on  the  premises  since  August, 
1830^  when  the  defendants  took  possession.  In  reference  to  the 
Handlcy  property,  one  witness  swore  that  a  field  of  about  three 
acres  and  a  half  was  fallowed  in  the  summer  of  1831,  and  laid  down 
on  such  fallow,  and  that  three  crops  following  the  fallow  had  since 
been  sold  therefrom;  and  that  the  fourth  crop  was  a  hay  crop, 
which  was  then  growing  thereon ;  and  that  the  greater  part  of  the 
remainder  of  the  farm  which  should  have  been  fallowed  had  not 
been  so,  but  had  been  hardly  cropped,  without  an  adequate  quantity 
of  manure  laid  yearly  thereon.  It  was  also  proved  that  the^bamg^ 
and  out-buildings  on  the  freehold  premises  were  in  a  tenantable 
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stsite  of  repair  in  1830 ;  but  since  that  time  they  had  become  very 
ruinous  for  want  of  necessary  repairs,  the  wet  being  allowed  to  get  * 
m.     m  the  judgment  of  the  witnesses,  the  Handley  property  was 
in  August,  1830,  worth  16/.  per  annum,  but  now  not  above^9/. 
per  annum.     The  Woodhead  property  was  not  so  rr]uc']i  depreciated.  ^ 

Mr.  Upence  and  Mr.  Hall,  for  the  plaintiff,  submitted  that  special 
directions  ought  to  be  given  respecting  the  deterioration  of  the 
property,  and  that  Clarke's  bill  of  costs  ought  to  be  taxed,  78Z. 
being  an  exorbitant  charge.  Besides,  it  did  not  appear  that  any 
bill  was  properly  delivered.  [Aldekson,  B.  No  doubt  the  bill 
ought  to  be  looked  at  by  the  Master.  The  attorney  prepared  the 
mortgage  in  his  own  favour,  and  part  of  the  consideration  money 
_is  paid  over  to  his  own  client.] 

Mr.  Twiss  and  Mr.  Ilayter,  for  the  defendants,  Denham  and 
Clarke. — No  enquiry  as  to  specific  mismanagement  ought  to  be 
allowed.  If  specific  waste  had  been  committed  on  the  premises,  as, 
for  instance,  by  pulling  down  a  house  and  selling  the  materials, 
such  an  enquiry  would  have  been  essential,  but  that  does  not  apply 
to  mere  depreciation  arising  from  bad  husbandry.  [Aldebson,  B. 
In  Hughes  v.  Williams,  12  Ves.  495,  Lord  Eldon  says,  that  ^^  if  the 
jdortgagee  can  be  shewn  to  be  guilty  ot"  such  gross  negligence  as 
^omes  up  to  the  description  of  wilful  default,  he  ought  to  be 
flTiRWPri^ble  for  it.^  The  question  is,  whether  there  has  not  been^ 
here  such  gross  negligence  as  to  occasion  depreciation ;  not  merely 
whether  there  has  been  mishusbandr}^  What  is  alleged  by  the  wit- 
ness as  to  the  manner  of  cropping  the  land,  appears  to  be  gross 
misconduct  in  the  mortgagees.]  The  question  is  not  between 
landlord  and  tenant,  but  between  mortgagor  and  mortgagee.  The 
tenant  is  under  a  contract  with  his  landlord  for  the  proper  manage- 
ment of  his  farm,  but  the  mortgagee  is  in  no  such  situation.  If, 
failing  to  obtain  his  principal  and  interest,  he  gets  possession  of  the 
premises,  he  ought  not  to  be  responsible  for  anything  beyond 
fraud.  As  to  the  bill  of  costs,  it  is  clear,  that  unless  it  contains  a 
taxable  item,  it  ought  not  to  be  submitted  to  the  Master  for  taxation. 
[  Alderson,  B.  It  is  in  the  nature  of  a  bill  of  costs  which  has  been 
paid ;  and  I  think  the  Master  ought  to  look  at  it.]  If  it  is. submitted 
to  him  with  a  view  to  surcharge  and  falsification,  the  plaintiff  ought 
to  point  out  the  particular  items  which  he  objects  to. 

Mr.  Spence,  in  reply,  contended  that  it  could  not  be  consistent 
with  the  duty  of  a  mortgagee  in  possession,  so  to  manage  the  prop- 
erty, that  when  the  mortgagor  came  to  redeem,  it  was  not  worth 
half  its  value.  He  cited  Russell  v.  Smithies,  1  Anst.  96,  as  shewing 
the  principle  on  which  cases  of  this  nature  rest,  although  there. 
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under  the  eircumstanees^  the  decision  was  in  favour  of  the  mort- 
gagee. 

Alderson^  B.  There  is  no  dispute  that  the  account  will  be 
taken,  generally,  in  the  ordinary  manner.  The  decree  will  direct 
the  Master  to  take  an  account  of  the  principal  money  and  interest 
due  to  the  mortgagees,  to  charge  them  with  the  rents  and  profits 
received  by  them  since  they  took  possession,  and  to  take  an  account 
0?  the  crops  sold  by  them  since  tnat  period;  and  upon  making ^1 
due  allowances,  the  Master  will  and  ought  to  deduct  from  the 
monies  found  to  have  been  received  from  the  sales  the  expenses 
of  the  sales,  and  all  necessary  expenses  which  the  mortgagees  in- 
curred to  obtain  a  transfer  from  the  purchasers  of  the  crops  of  the 
monies  due  upon  such  salesT" 

'rne  next  question  is,  whether  I  ought  to  direct  the  Master  to 
enquire  into  the  amount  of  the  bill  which  formed  part  of  the  con- 
sideration for  the  mortgage  executed  by  Wragg  to  his  attorney.  I 
think  I  ought;  because  it  appears  to  me  that,  Clarke  and  Wragg 
being  in  the  situation  of  attorney  and  client  at  the  time  these  trans- 
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)Vi  place,  Wragg's  assent  to  the  bill  of  costs" 
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such  an  assent  as  ought  to  preclude  him  from  an  enquiry  upon  the 
subject  before  the  Master.  At  the  same  time  it  would  be  unreason- 
able to  require  (Jlarke  now  to  enter  into  evidence  of  business  done 
for  his  client ;  and  the  only  question  will  be,  whether,  if  the  business 
were  done,  the  charges  are  fair  and  reasonable.  If  the  Master 
thinks  that  they  are  not  so,  he  must  make  a  deduction  in  that 
respect. 

Then  comes  the  important  question  whether  I  ought  to  charge 
the  defendants  with  the  deterioration  in  the  value  of  the  premises 
since  the  period  when  Clarke  took  possession.  Jt  is  clear  that  a  ^ 
mortgagee  ought  not  to  be  charged  with  deterioration  arising  in 
this  ordinary  way,  by  reason  of  houses  and  buildings  of  a  perishable 
nature  decaying  by  time,  which  was  the  case  in  Anstruther.^  There, 
the  mortgagee  was  in  possession  of  the  premises  for  forty  years; 
and  during  so  long  a  time  the  decay  would  naturally  take  place, 
even  supposing  the  premises  to  be  repaired  in  the  mean  time  in 
the  ordinary  way.  I  think,  also,  that  a  mortgagee  ought  not  to  be 
charged  exactly  with  the  same  degree  of  care  as  a  man  is  supposed 
to  take  who  keeps  possession  of  his  own  property.     But  if  there 
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_   gross  negligence,  by  which  the  property  is  deteriorated  in  value. 
The  mortgagee  who  is  in  possession  is  trustee  for  the  mortgagor  to 


that  extent  that  he  ought  to  be  made  responsible  for  that  deteriora^ 
tion  during  the  time  of  his  possession.  It  is  not  necessary  to  go  the] 
length  of  shewing  fraud  in  the  mortgagee ;  gross  negligence  is  suffi- 

"^RvAsell  V.  BmxihieBj  p.  506,  svi>'pra. 
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j  \  cient.  The  question  therefore  is,  whether  the  fact  of  gross  negli- 
gence is  sufficiently  established  in  this  case  to  enable  me  to  direct  the 
enquiry  asked  for  by  the  plaintiiff.  Upon  that  point  I  should  like  to 
look  more  minutely  into  the  evidence,  because  if  the  Master  be  di- 
rected to  make  that  enquiry,  there  will  be  considerable  additional 
expense.  If  upon  examination  of  the  evidence  I  should  come  to  the 
conclusion  that  a  prima  facie  case  of  gross  negligence  is  made  out,.  I 
must  direct  the  enquiry.  If,  on  the  other  hand,  I  should  be  of 
opinion  that  there  is  not  sufficient  evidence  of  that  fact^  of  course 
the  principle  of  law  will  not  apply.  ~~~ 

On  the  following  day  his  Lordship  said  that  he  had  looked 
through  the  evidence,  and  upon  the  whole  he  thought  he  ought  to 
direct  an  enquiry  as  to  whetheiMthe  deterioration  in  the  value  of 
the  premises  hag  ansen  from  the  gross  negligence  in  the  mor^-^ 
gaggeTfor  want  of  proper  repairs  and  proper  cultivation.  AsTo 
the  otter  point,  respecting  the  bill  of  costs,  his  Lordship  thought 
that  the  Master  ought  to  look  at  the  bill  with  a  view  to  consider  the 
propriety  of  the  items,  upon  the  assumption  that  the  business  had 

Y"  been  actually  done. 

ijsX  rrn^  Decree  accordingly. 

i^  M.^tf-'Tt-r^^Et'^^-/  SANDi^v.  HOOPER. 

f      '  High  Court  of  Chancery — Rolls  Court^  1843. 


A  ^4^!^^^^  a  suit  for  redemption. 

0  the  plaintijff  mortgaged  some  property  to  the  d( 


■^"J^ya  solicitor,  for  ^001.;  and  in  1836  he  executed  to  him  a  further 
\*4''dlMiX7  charge,  for  a  sum  of  1^01,,  part  of  which  consisted  jjf  a  bill  of 
^       costs  due  from  the  plaintiff  to  the  defendant,  and  other  part,  of 


/J  C-A^  arrears  of  interest  and  money  paid.  Default  having  been  made  in 
.  gJoM^^  payment  of  interest  on  the  mortgage,  the  defendant,  in  1838,  by 
/^  A«#f<-*^^  action  of  ejectment,  recovered  possession  of  the  mortgaged  prop- 
^j^^^^Xerty.  After  tile  defendant  had  taken  possession,  he  pulled  down 
y    .  two  cottages  on  the  premises  and  made  some  alterations.     By  his 

'j^Zf/*^*^  aiis         the  defendant  stated  that  he  had  laid  out  300/.  in  sub- 
^  i.  2^  stantial  repairs  and  lasting  improvements;  but  of  this  no  evidence  f 
.>Ux^*H^     was  given. 

ttf    ^   Gm    ^^'  ^^^^^^^^'  f^^  ^^^  plaintiff,  contended,  first,  that  there  ought 
'    Jj   /^to  be  a  taxation  of  so  much  of  the  defendant's  demand  as  con- 
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sisted  of  professional  costs  {Wragg  v.  Denham,  2  Y.  &  Coll.  Exch., 
117) ;  secondly,  that  the  mortgagee  was  liable  for  the  damage  done 
by  pulling  down  the  cottages  {Wragg  v.  Denham) ;  and,  thirdly, 
that  the  defendant  ought  to  pay  the  costs  of  the  suit,  it  having  been 
occasioned  by  his  improper  conduct  in  refusing  to  render  accounts. 
{Detillin  v.  Gale,  7  Ves.  583;  Taylor  v.  Baker,  Danicll,  71;  Har- 
vey  V.  Tebhuit,  1  Jac.  &  W.  197 ;  and  see  Wilson  v.  Cluer,  4  Beav. 
214). 

Mr,  Kindersley  and  Mr.  Stevens,  for  the  defendant,  did  not  op- 
pose the  taxation,  but  contended  that  the  defendant  was  entitled  to 
an  inquiry  as  to  the  substantial  repairs  and  lasting  improvements, 
and  to  be  allowed  the  amount ;  and  that  the  defendant  was  entitled 
to  the  costs  of  suit,  and  of  the  ejectment. 

Mr,  Chandless,  in  reply. — There  is  no  proof  of  any  substantial 
repairs  or  lasting  improvements;  the  defendant,  therefore,  is  not 
entitled  to  any  inquiry. 

4  The  Master  of  tub  Rolls  [Lord  Laxgdale].  It  is  objected 
on  behalf  of  the  plaintiff,  and  properly  objected,  that  so  far  as  the 
sum  of  1 40Z.  consists  of  the  bill  of  costs,  which  is  payable  to  the  de- 
fendant, it  ought  only  to  stand  as  a  security  for  so  much  as  will  be 
properly  due  upon  taxation.  That  is  not  disputed  by  the  defend- 
ant ;  it  has  been  very  properly  conceded  to  the  plaintiff,  that  he  is  cn- 
l  titled  to  have  that  investigated. 

In  the  year  1838,  the  defendant  obtained  possession  by  an  action 
of  ejectment,  and  after  he  came  into  possession  he  pulled  down  two 
of  the  cottages  which  were  upon  the  premises,  and  he  says,  in  his 
answer,  that  he  laid  out  a  considerable  sum  of  money,  to  the  amount 
of  about  300/.,  for  repairs  and  substantial  improvements,  which  he 
alleges  were  done  with  the  privity  and  knowledge  of  the  plaintiff. 
/  Firsts  with  respect  to  the  dilapidations,  they  are  proved ;  and  there 
is  not  an  attempt  made  in  evidence  for  the  purpose  of  shewing  that 
it  was  proper.  I  am  therefore  of  opinion  that  the  plaintiff  is  enti- 
tled to  an  account  of  any  loss  occasioned  by  pulling  down  those 
houses. 

The  next  (|uestion  is,  whether  the  pkintiff  is  entitled  to  anything 
for  the  improvements  which  he  alleges  to  have  been  made.  With 
respect  to  what  a  mortgagee  in  possession  may  do  with  the  mort- 
gaged property,  several  cases  have  occurred  at  different  times,  shew- 
ing what  he  ought,  and  to  some  considerable  extent,  what  he  ought 
not  to  do.  .Such  repairs  as  are  necessary  for  the  support  of  the  || 
property  he  will  be  allowed  for.  He  will  not  only  be  allowed  for  || 
repairs,  but  he  will  h(>  also  flllnwpfl  for  dninpr  that  which  is  essential 
for  the  protection  of  the  title  of  the  mortgagor.  Furthor,  if  he  has 
got  the  consent  of  the  mortgagor,  or  has  given  him  notice,  in  which 
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he  acquiesces,  then  he  may  be  allowed  for  sums  of  money  which  are! 

J^(\  mif  fn  increasing  the  valup  of  thp  propfirtv,  but  he  has  no  right  | 
to  lay  out  money  in  what  he  calls  increasing  the  value  of  the  prop- 
erty, which  may  be  done  in  such  a  way  as  to  make  it  utterly  impos- 
sible for  the  mortgagor,  with  his  means,  ever  to  redeem:  this  is] 

^what  has  been  termed  improving  a  mortgagor  out  of  his  estate! 


— an  expression  which  has  been  used  both  in  this  argument  and  on 
former  occasions.  The  mortgagee  has  not  a  right  to  make  it  more 
expensive  for  the  mortgagor  to  redeem  than  may  be  required  for 
the  purpose  of  keeping  the  property  in  a  proper  state  of  repair,  and 
for  protecting  the  title  to  the  property. 

Now,  in  this  case,  it^has  also  to  be  considered,  whether  it  is  a 
matter  of  course  to  direct  an  inquiry  whether  any  money  has  been 
laid  out  in  Jasting  improvements.  Many  such  inquiries  have  been 
directed  where  the  fact  of  any  money  having  been  laid  out  has  been 
proved  and  brought  to  the  attention  of  the  Court.  I  quite  agree 
with  the  argument  that  has  been  used  on  this  occasion,  that  it  was 
not  necessary  for  the  defendant  to  prove  the  items  of  sums  of  money 
laid  out  in  the  permanent  improvements  alleged  to  have  been  made ; 
but,  in  this  case,  there  is,  as  to  that,  a  total  absence  of  all  evidence 
whatever.  There  is  evidence,  on  the  part  of  the  plaintiff,  to  shew  that 
what  was  done  deteriorated  the  property,  and  there  is  not  one  word 
in  evidence,  on  the  part  of  the  defendant,  in  support  of  his  allega- 
tion, that  he  has  laid  out  any  money  for  lasting  improvements,  or 
that  anything  he  did  was  done  with  the  privity,  consent,  or  knowl- 
edge of  the  plaintiff.  In  the  absence  of  all  proof,  it  is  not  at  all 
within  my  authority  to  direct  an  inquiry  to  enable  him  to  supply 
that  in  the  Master's  office,  which  he  has  already  had  an  opportunity 
of  doing.  See  Marten  v.  Whichelo,  Cr.  &  Ph.  257.  He  may  have 
done  something  towards  the  improvement  of  the  estate;  and  if  he 
had  entered  into  any  general  proof  without  going  into  the  items, 
it  is  very  probable  that  the  proof  might  have  been  such  as  would 
have  induced  the  Court  to  direct  an  inquiry  upon  the  subject ;  but 
there  is  no  such  proof  brought  forward. 

Another  point  has  been  raised  in  this  case  as  to  the  refusal  of 
the  defendant  to  account.  To  excuse  his  refusal,  the  defendant  al- 
leges that  he  was  under  a  mistake  as  to  the  party  on  whose  behalf 
the  application  was  made ;  but  I  think  the  circumstances  suflSciently 
shew  there  was  no  mistake. 

Under  these  circumstances  I  shall  direct  no  inquiry  as  to  lasting 
improvements.  I  think  the  plaintiff  is  entitled  to  an  inquiry  as 
to  the  loss  sustained  in  consequence  of  pulling  down  the  cottages; 
he  is  entitled  to  a  taxation  of  the  bill  of  costs,  which  formed  part  of 
the  consideration  for  the  further  charge;  and,  considering  the 
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course  the  defendant  has  taken,  I  think  he  is  liable  to  pay  some 
of  the  costs  of  this  suit.  I  cannot,  however,  take  it  for  granted 
that  this  suit  would  not  have  occurred  if  the  estate  had  not  been 
dealt  with  as  it  appears  to  have  been ;  I  cannot  therefore  say,  that 
the  plaintiff  is  to  be  excused  from  the  whole  costs  of  the  suit  up 
to  the  hearing.  I  think  the  plaintiff  must  pay  the  costs,  except 
those  which  relate  to  the  claim  for  lasting  improvements,  those 
relating  to  the  plaintiff'e  claim  for  compensation  for  the  dilapi- 
dations, and  those  which  have  arisen  from  the  evidence,  which  the 
plaintiff  has  been  obliged  to  enter  into  for  the  purpose  of  shewing 
the  refusal  to  account.  There  must  be  an  inquiry  taken  of  what 
is  due  to  the  defendant  for  principal  and  interest,  and  for  the  costs 
payable  by  the  plaintiff.  Qzr:^^ 


SHEPABfi  V.  JONES.  ^JU^^^l^  .  ^  C^  '^   sUl. 
SuPBBME  Court  op  Judicature — Court  op  Appeal,  1882.  li"~>vu^   ^iXc 


(21  Ch.  D,  469.)  tC^  X^  .f    cA^^^^-^^^^h-»-^^^^^ 


By  an  indenture  of  transfer  of  mortgage,  dated  the  31st  of  Lj^  lfl,h^ 
Wrexham  were  conveyed  to  the  defendant,   Edward  Jones,  iovf^^y'^ 


January,  1874,  the  Victoria  Brewery  and  other  hereditaments  at//     -.      f* 


securing  £2000,  subject  to  redemption  by  Thomas  Manby.  By  sub- A^- 
sequent  deeds  further  sums  of  money  were  charged  on  the  same 
premises.  On  the  10th  of  October,  1878,  Thomas  Manby  was  adju- 
dicated bankrupt,  and  the  plaintiffs,  H.  Shepard  and  H.  Davies, 
were  appointed  trustees  of  his  estate.  On  the  18th  of  February, 
1879,  the  defendant  offered  the  mortgaged  property  for  sale  by 
auction  under  the  power  of  sale  in  his  mortgage,  but  no  bidding 
was  made  for  it.  Several  persons  also  inspected  the  brewery  with 
a  view  of  purchasing  it  by  private  contract,  but  declined  to  do  so, 
alleging  as  their  objection  to  it  the  inadequate  supply  and  inferior 
quality  of  the  water  in  the  well  on  the  premises.  In  August,  1879, 
the  defendant  took  possession  of  the  brewery,  which  was  then 
vacant,  and  placed  a  person  in  it  to  take  care  of  it,  but  did  not  him- 
self occupy  it. 

In  the  early  part  of  the  year  1880  the  defendant  commenced 
boring  operations  to  deepen  the  well,  and  eventually  obtained  a 
good  supply  of  water.  The  defenc^ant  alleged  that  this  was  done 
with  the  knowledge  and  acquiescence  of  the  plaintiffs.  On  the  12th 
of  May,  1880,  the  defendant  again  put  up  the  mortgaged  premises 
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for  sale  by  auction,  when  it  was  bought  by  David  Johnson  for  £5000, 
one  of  the  conditions  being  that  the  sale  should  be  completed  on 
the  29th  of  September  following.  At  that  time  the  princrpal  sum 
of  £4000  and  a  considerable  arrear  of  interest  were  due  to  the 
defendant.  The  defendant  let  the  purchaser  into  possession  of 
the  brewery  soon  after  the  sale  without  requiring  any  rent  from 
him,  but  the  purchase  was  not  completed'nor  the  purchase-money 
paid  on  the  29th  of  September.  The  purchaser  was  not  a  brewer 
but  a  manufacturer  of  zoedone,  and  used  the  premises  after  taking 
possession  as  a  storehouse  for  his  goods. 

The  defendant  tendered  to  the  trustees  £509  18s.  4rf.,  which  he 
considered  to  be  the  balance  due  to  them,  but  they  declined  to  ac- 
cept it.  ^They  claimed  in  addition  rent  for  use  and  occupation 
from  the  time  when  the  defendant  took  possession  till  the  29th"of 
September,  1880,  and  they  also  refused  to  allow  the  expense  to 
which  the  defendant  had  been  put  to  in  deepening  the  well,  amount-  ^^^ 

ing  to  about  £83.  The  plaintiffs  then  brought  this  action  against  I  I(#/«a^  "^ 
the  dfif^^Tififlnt,  plaiTTiiTig  fh^.  t)alance  of  the  purchase-money,  and  ask-  |  ^^^^^^i 
ing  for  accounts  against  the  defendant  as  mortgagee  in  possession. 
"Ti^^defendant  paid  £544  17s,  2d.  into  Court"  At  the  trial  the 
above-mentioned  facts  were  proved,  but  there  was  a  conflict  of  evi- 
dence whether  the  plaintiffs  had  notice  of  and  acquiesced  in  the 
deepening  of  the  well. 

The  action  was  heard  before  Mr.  Justice  Kay  on  the  20th  of  Feb- 
ruary, 1882. 

Kay^  J.  (after  stating  the  circumstances  of  the  case,  and  refer-  /JL/J  /J  1^4-^QAt 
ringToffie  evidence) : —  (L2i^  ^f< 

I  have  listened  carefully  to  the  evidence,  and  have  myself  put^u?/  ^i^J'l;*^ 
some  questions  to  the  witnesses  in  order  to  ascertain  if  possible  OuLA^i^f^*^  hr< 
whether  it  was  the  fact  that  at  the  second  sale  the  price  was  in  ^^  yj,.«.,<^^-ii*-^, 
any  respect  increased  or  influenced  by  the  fact  of  the' larger  ^^V^^y/jJ $^^/t^,^    u^^ 
of  water ;  but  there  is  no  evidence  whatever  that  the  price  was  so  ^7    w--  jr<  y 
increased,  and  in  the  absence  of  that  evidence,  and  as  the  brewery  ^^^^*   ^  ^ 

has  been  bought  by  a  man  who  seems  to  be  only  using  it  as  a  ware-  c></  hv^'*^    ^ 
house,  j[  cannot  come  to  the  conclusion  that  he  gave  more  for  it    kyL^^^tZtjt^UtJi  \ 
in  consequence  of  the  boring  operationsT  Q^  a  c  cicjiic^ 

The  rule  of  law  is  quite  settled,  and  has  never  been  altered  from    /        /  .  — 

what  was  laid  down  in  the  case  oif  Sandon  v.  Hooper,  6  Beav.  246,  "**-"<^  f  a^fjMnf 
248.     There  Ijord  Langdale  states  the  rule  thus :    "The  next  ques-  i^   j/  **v^  ft^/fe 
tion  is  whether  the  plaintiff  is  entitled  to  anything  for  the  improve-  Cko^    cJcuLS^ 
ments  which  he  alleges  to  have  been  made.    With  respect  to  what  a  jL^\^  K^^M^ 
mortgagee  in  possession  may  do  with  the  mortgaged  property,  sev-  0     ^j  ^Ay^ 
eral  cases  have  occurred  at  different  times  shewing  what  he  ought  _.     y 

and  to  some  considerable  extent  what  he  ought  not  to  do.    Such  rer  ^'"*'"^*'"*c:xlf/ 
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pairs  as  are  necessary  for  the  support  of  the  property  he  will  be  al- 
lowed for.  He  will  not  only  be  allowed  for  repairs,  but  he  will  be 
also  allowed  for  doing  that  which  is  essential  for  the  protection  of 
the  title  of  the  mortgagor.  Further,  if  he  has  got  the  consent  of  the 
mortgagor,  or  has  given  him  notice  in  which  he  acquiesces,  then^ 
he  may  be  allowed  lor  sums  of  money  which  are  laid  out  in  in- 
creasing the  value  of  the  property^  but  he  has  no  right  to  lay 
out  money  in  what  he  calls  increasing  the  value  of  the  prop-  ^ 
erty,  which  may  be  done  in  such  a  way  as  to  make  it 
utterly  impossible  for  the  mortgagor,  with  his  means,  ever  to  re- 
deem ;  this  is  what  has  been  termed  improving  the  mortgagor  out 
of  his  estate,  an  expression  which  has  been  used  both  in  this  argu- 
ment and  on  former  occasions.  The  mortgagee  has  not  a  right  to 
make  it  more  expensive  for  the  mortgagor  to  redeem  than  may  be 
required  for  the  purpose  of  keeping  the  property  in  a  proper  state 
of  repair,  and  for  protecting  the  title  to  the  property."  Now  it 
must  be  under  this  last  branch  of  Lord  Langdale's  judgment  that 
the  case  of  the  mortgagee  must  succeed  if  at  all.  Had  he  got  the 
consent  of  the  mortgagor,  or  given  him  notice  in  which  he  acqui- 
esced ?  1  cannot  find  that  either  has  been  done,  but  if  by  any  strain 
of  language  it  were  possible  to  assume  that  this  comes  within  the 
case  of  the  mortgagor  having  had  notice  in  which  he  acquiesces, 
^  y  J —  then,  as  .Lord  .Langdale  says,  the  mortgagee  may  be  allowed  for  sums 
-A  ^^^f  .  of  money  which  have  been  laid  out  in  increasing  the  value  of  the 
*T  property;  but  then  the  onus  would  be  on  him  to  shew  that  the 
money  was  laid  out  in  increasing  the  value  of  the  property.  Now 
"*y  '^^r^tlus  as  it  seems  to  me  he  has  failed  to  shew!  In  the  first  place  there 
''^r*^*^  is  no  consent  cf  the  mortgagees  or  trustees  in  bankruptcy ;  and  in 
the  second  place  no  notice  was  given  in  which  they  acquiesced ;  and 


vt^  j^-^^^^7^^     in  the  third  place  the  mortgagor  has  failed  to  shew  that  what  has 

*'*^^r^^         •  T  '  been  done  has  increased  the  value  of  the  property.     Therefore  I 

^  ]/  ajn  not  able  tn  dirr^f^t  ^"  ^^q'"^y  -^^^  to  any  improvements.     I  must 

xS*^*^9  say  that  if  I  had  been  satisfied  that  the  value  of  the  property  had 

been  increased  I  should  have  struggled  very  hard  to  prevent  the 
mortgagor  getting  the  purchase-moneys  which  represented  the  value 
of  the  property  without  allowing  for  the  expenses  that  occasioned 
the  increase  of  value ;  but,  as  I  have  said,  I  have  listened  attentively 
to  the  evidence,  and  I  am  not  able  to  see  that  the  mortgagee  has 
proved  that  there  was  that  increase,  or  that  there  was  any  notice 
by  which  the  mortgagor  can  be  fixed  as  acquiescing  in  these  im- 
provements. 

Upon  the  other  point  the  question  is  whether  the  mortgagee  has 

Jbeen  in  such  occupation  of  the  property  as  entitles  or  makes  it  just 

for  the  Court  to* treat  him  as  liable  to  an  occupation  rent.    Now,  ac- 


/Zzt^sju.    ^^M.y  'TM.lUk.  ^.  ^rUia^ , s-^^i, 

_^_  lUuJ^     ^'Ol      ~^^     ^f\_'^-"^    , 


^ic^    • 
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cording  to  a  note  on  the  case  of  Truloch  v.  Robey,  15  Sim.  ^^65, 
276,  it  was  thought  "advisable  to  state  in  a  bill  to  redeem  against  a 
mortgagee  in  possession  that  the  defendant,  and  if  he  is  not  the  orig- 
inal mortgagee,  those*under  whom  he  claims,  have  been  in  the  actual 
occupation  of  the  mortgaged  estate  as  owner  or  owners  thereof,  in 
addition  to  stating  that  they  have  been  in  possession  of  the  estate, 
and  in  receipt  of  the  rents  and  profits  of  it,  and  to  pray  that  the 
Master  may  set  an  occupation  rent  and  include  it  in  his  account  of 
rents  and  profits  received."  In  this  case  it  is  proved  that  the  mort- 
gagee himself  was  not  in  actual  occupation  or  using  the  premises, 
but  after  he  had  sold  the  premises  to  Johnson,  he  let  Johnson  take 
possession  and  use  them,  by  storing  goods  there,  and  Johnson  has 
used  them  ever  since,  and  is  now  using  them  as  a  warehouse.  Then 
the  mortgagee  either  charged  Johnson  with  rent  or  did  not.  I 
understand  he  did  not,  but  if  he  allows  that  state  of  things  Johnson 
must  be  treated  as  in  possession  as  his  agent,  because  if  Johnson  had 
no  right  to  possession  under  the  contract,  then  permission  to  take 
possession  being  given  would  make  him  an  agent  of  the  mortgagee. 
If  Johnson  has  been  in  possession  and  using  these  premises  for  his 
own  purposes,  and  the  mortgagee  does  not  choose  to  charge  him, 
rent  as  he  ought  to  do,  then  the  possession  by  Johnson  is  the  posses- 
sion of  the  mortgagee,  and  if  the  mortgagee  himself  had  been  in 
possession  and  using  the  premises  as  a  warehouse,  I  could  not  have 
the  least  doubt  that  he  would  under  the  rule  be  liable  to  pay  occu- 
pation rent.  Therefore  as  he  chose  to  let  Johnson  have  that  pos- 
session and  usejl  must  charge  him  as  though  he  had  been  himself 
m  possession  from  the  time  when  Johnson  took  possession.  Ac- 
cordingly  I  direct  the  usual  account  in  the  redemption  suit  as 
against  the  mortgagee  in  possession,  and  I  direct  the  usual  inquiry 
as  to  what  he  ought  to  be  charged  with  as  occupation  rent  from  the 
time  that  Johnson  took  possession  of  the  estate.  I  reserve  the  ques- 
tion of  costs. 

C.  M. 
From  this  judgment  the  defendant  appealed.     The  appeal  was 
heard  on  the  21st  of  July,  1882. 

Oozens-Hardy,  Q.C.,  and  Swinfen  Eady,  for  the  appellant : — 
We  appeal  from  the  judgment  on  two  grounds :  first,  the  defend- 
ant is  charged  with  an  occupation  rent,  although  he  was  not  in 
actual  occupation  of  the  brewery.  No  one  is  liable  for  an  occu- 
pation rent  unless  he  is  making  use  of,  or  deriving  profit  from,  the 
premises.  In  the  present  case  the  defendant  put  Johnson  into 
possession  of  the  brewery  before  the  day  named  in  the  conditions 
of  sale  in  order  that  the  expense  of  a  caretaker  might  be  saved,  but 
he  received  no  rent  from  Johnson. 
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in  the  second  place  the  learned  Judge  refused  to  allow  the  de- 
fendant the  expense  of  deepening  the  well.  There  is  evidence 
that  this  was  done  with  the  knowledge  and  consent  of  the  plaintiffs. 
But  in  truth  notice  is  immaterial  if  the  outlay  was  for  the  benefit 
of  the  property.  In  the  present  case  it  is  clear  that  the  value  of 
the  property  was  increased.  It  could  not  be  sold  until  a  better 
supply  of  water  was  provided.  A  mortgagee  in  possession  is  always 
entitled  to  be  allowed  for  permanent  improvements  {Tipton  Oreen 
Colliery  Company  v.  Tipton  Moat  Colliery  Company,  7  Ch.  D.  192 ; 
Sandon  v.  Hooper,  6  Beav.  246;  s.  c.  on  appeal,  14  L.  J.  Ch. 
120).  Mr.  Justice  Kay  had  only  before  him  the  report  of  the  case 
before  the  Master  of  the  Bolls.  The  report  on  appeal  materially 
modifies  the  law  as  there  laid  down.  Lord  Lyndhurst  says  that  if 
the  value  of  the  property  had  been  increased  he  would  have  given 
the  mortgagee  the  benefit  of  it. 

Rigiy,  Q.C.,  and  T.  A.  Roberts,  for  the  plaintiffs: — 

With  respect  to  the  first  point,  the  occupation  of  Johnson  was 
the  occupation  of  the  defendant.  It  was  the  defendant's  duty  to 
require  Johnson  to  pay  rent  for  the  brewery  until  the  day  appointed 
by  the  conditions  of  sale  for  completion  of  the  purchase.  As  he  did 
not  do  so  Johnson  must  be  treated  as  his  agent  or  servant.  At  all 
events  the  plaintiffs  are  entitled  to  charge  the  defendant  with  wilful 
default  in  not  making  a  profit  by  the  occupation  of  the  premises, 
which  comes  to  the^  same  thing  as  an  occupation  rent. 

The  deepening^  the  well  did  not  really  raise  the  value  of  the 
brewery.  It  was  the  quality,  rather  than  the  quantity  of  the  water, 
that  was  deficient.  In  fact  Johnson  did  not  purchase  it  for  a 
brewery,  but  for  a  place  for  storing  his  zoedone.  Whether  the^ 
outlay  really  improved  the  property  is  a  question  of  fact  whicfiT 
(^  xjSf  /IXLl0>4.  ^^^  J^dge  decided  against  the  defendant,  and  the  (Jourt  of  Appeal 
^;l^Jl-i^t— -^  ought  not  to  interfere  with  his  conclusion. 

.  ^        Jessbl,  M.R.     My  present  opinion  is  that  the  appellant  is  enti- 
2ut   JA^  JU/UuuJttled  to  succeed  on  both  the  points  in  this  case.  J.  have  always  under- 
stood that  occupation  rent  is  only  charged  against  a  mortgagee  who 

CuJeSb^  KcJr"  there  says :  "A  man  may  have  been  in  possession  of  an  estate  without 

^/A  4j    U/JhQiVLg  in  the  occupation  of  an  acre  of  it.    Anyone  is  in  possession 

^-4^fT-^^mj^,uijt ,  ^^  ^^  estate  who  receives  rent  from  the  tenants  who  do  occupy  it. 

^r'-X    7^4       ^^y  ^^^  ^^^  ^^®  plaintiff  amend  her  bill  by  stating  that  the  de- 

Aii^  H         .     f endant  had  been  in  the  occupation  of  part  of  the  tenements  ?    How 

,^^  ^^•"^••^''''^^an  the  Court  make  a  decree  on  a  fact  that  does  not  appear  on  the 

tdh-   ^A^^^T^  ^^^^  ^"     Therefore  the  plaintiffs  have  to  shew  that  the  defendant, 

li^^^^tAA^     ^    ^  the  mortgagee,  was  in  occupation.     Of  course,  a  man  may  be  in 


liz     r  L.    uj^  ..  -y-  AiU 
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occupation  in  law  by  occupying  the  house  himself  personally  or 
by  an  occupation  through  his  servants.  In  that  sense  I  agree  with 
Mr.  Rigby's  argument  that  a  man  need  not  be  in  what  is  called 
personal  occupation,  but  occupation,  like  most  other  things  in  law, 
is  a  complex  term,  and  it  is  impossible  for  a  man  to  be  in  occupa- 
tion if  somebody  else  is  in  occupation ;  that  is,  excluding  the  case  of 
joint  tenants  or  tenants  in  common. 

Now  in  this  case  the  sale  by  auction  was  to  a  purchaser  of  the 
name  of  Johnson,  and  before  the  time  of  completion  arrived  John- 
son asked  the  defendant,  the  vendor,  to  let  him  into  possession.  I 
am  not  going  into  the  question  whether  he  ought  to  have  been  let 
into  possession  on  the  terms  upon  which  he  was  let  in.  It  seems 
the  defendant  had  a  caretaker  for  him.  Therefore  he  was  in  occu- 
pation through  the  caretaker  in  that  sense  up  to  the  time  that  John- 
son was  let  into  possession.  Then  Johnson  was  let  into  possession 
on  the  terms  of  paying  a  part  of  the  outgoings,  as  I  understand. 

\vhether  they  were  proper  terms  or  not  is  a  question  for  inquiry., I^ 

have  heard  nothing  to  shew  that  they  were  not  proper  terms,  but 
upon  that  I  give  no  opinion^  because  there  is  the  usual  account  di- 
rected for  wilful  default,  and  if  it  turns  out  that  he  was  not  let  in  on 
proper  terms  or  on  reasonable  terms,  the  defendant  may  be  liable  for 
not  getting  all  he  might  have  got.  But  in  no  legal  sense  was  the 
vendor  in  occupation  after  he  let  the  purchaser  into  occupation. 
The  purchaser  was  not  his  servant  or  his  agent,  but  he  was  a 
purchaser  entering  in  his  own  right  and  obtaining  not  only  legal 
possession  but  legal  occupation.  It  appears  to  me,  therefore,  there 
is  no  case  whatever  for  charging  the  defendant  an  occupation  rent 
simply  because  at  that  time  he  was  not  in  occupation.  That  I 
think  is  sufficient  to  dispose  of  that  part  of  the  appeal  which  relates 
to  the  occupation  rent. 

With  regard  to  the  other  point,  it  is  one  of  more  general  interest. 
I  have  always  understood  the  practice  to  be  quite  settled.  If  upon 
the  hearing  of  a  redemption  suit  the  mortgagee,  having  charged 
in  his  pleadings  that  he  has  laid  out  money  in  lasting  improve- 
ments, produces  general  evidence  that  he  has  laid  out  money  in  last- 
ing improvements — that  is,  produces  evidence  of  the  laying  out  of 
the  money,  and  that  the  works  are  prima  facie  improvements— that 
js  sufficient  for  an  inquiry.  If  he  proves  more,  that  is,  if  he  not 
only  provps  that  hp  hna  laid  out  money  in  permanent  works,  but 
they  are  really  improvements  and  have  improved  the  property  to  the 
extent  of  thp  money  laifi  ont,  hp  will  then  get  not  only  an  inquiry  but 
an  account  of  the  sums  laid  out  in  the  lasting  improvements.  But,  of 
^urse,  to  £^t  t^^  flpmnnf.  he  must  prove  a  good  deal  more  thanTo 
ret  an  inquiry.    Upon  that  point  I  will  quote  some  of  the  words  of 


^ 
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Lord  Langdale  in  the  case  of  Sandon  v.  Hooper,  6  Beav.  246, 
although  Sandon  v.  Hooper  went  too  far  on  another  point,  and 
was  varied  on  appeal;  but  on  this  point  there  has  been  no  appeal. 
Lord  Langdale  says  this:  "Now,  in  this  case  it  has  also  to  be 
considered  whether  it  is  a  matter  of  course  to  direct  an  inquiry 
whether  any  money  has  been  laid  out  in  lasting  improvements. 
Many  such  inquiries  have  been  directed  where  the  fact  of  any 
money  having  been  laid  out  has  been  proved  and  brought  to  the 
attention  of  the  Court.  I  quite  agree  with  the  argument  that  has 
been  used  on  this  occasion  that  it  was  not  necessary  for  the  de- 
fendant to  prove  the  items  of  sums  of  money  laid  out  in  the  per- 
manent improvements  alleged  to  have  been  made.''  Then  he  goes 
on:  "He  may  have  done  something  towards  the  improvement  of 
the  estate,  and  if  he  had  entered  into  any  general  proof  without 
going  into  the  items,  it  is  very  probable  that  the  proof  might  have 
been  such  as  would  have  induced  the  Court  to  direct  an  inquiry 
upon  the  subject.''  That  is,  you  want  general  proof  of  money 
laid  out,  and  you  want  general  prima  facie  proof  that  it  has  been 
laid  out  in  lasting  improvements.  That  being  so,  we  have  only 
to  consiaer  wnettier  there  was  in  this  case  proof  of  both  those  facts. 
There  was  not  only  general  proof,  but,  as  I  understand,  there  was 
detailed^proof  as  to  the  money  laid  out!  There  is  no  dispute  about 
that.  Tne  money  laid  out  was  about  £100;  but  was  it  proved 
generally  and  prima  facie  to  be  laid  out  in  lasting  improvements? 
Now  it  stands  in  this  way ;  the  money  was  laid  out  in  boring  for 
water.  That  was  not  at  first  productive,  and  then  they  laid  out 
more  money  which  was  productive,  and  the  quantity  of  water  was 
largely  increased.  Whether  or  not  that  was  an  increase  which 
added  much  to  the  saleable  value  of  the  property  would  be  a  matter 
for  inquiry,  but  they  did  satisfy  the  two  things  laid  down  by  Lord 
Langdale,  namely,  that  they  laid  out  money,  and  that  the  money 
was  prima  facie  a  lasting  or  permanent  improvement.  It  was  last- 
ing  and  permanent,  and  it  was  prima  facie  an  improvement;  be- 
cause it  very  much  increased  the  quantity  of  the  water  in  the 
well,  whether  we  look  on  it  as  a  brewery  property  or  even  as  a 
property  not  used  as  a  brewery,  because  it  appears  that  a  supply 
from  the  water  company  was  no  longer  required.  _I  think  there  is 
sufficient  for  inquiry  even  if  there  were  no  special  circumstances  m 
this  case  to  distinguish  it  from  the  ordinary  redemption  suit.  Of 
course,  a  mortgagee  takes  the  inquiry  at  his  own  risk,  as  to  what 
may  be  the  result  of  the  inquiry. 

But  there  are  very  special  circumstances  in  this  case  which  I  think 
distinguish  it  from  an  ordinary  redemption  suit,  which  puts  the  riglu 
of  the  mortgagee  to  the  inquiry  upon  higher  grounds.    This  is  not  a. 
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redemption  suit  at  all.  It  is  a  suit  brought  by  the  mortgagor  for  an 
account  from  the  mortgagee  who  has  exercised  his  power  of  sale 
of  the  application  of  the  proceeds  of  that  sale  and  a  claim  for  the 
balance.  If  it  should  turn  out  that  the  mortgagee  hag  done  some- 
thing  to  the  property  at  his  own  expense  which  increased  its  sale- 
able value,  I  think  it  is  plain  on  ordinary  principles  of  justice,  that 
that  increase  should  not  go  into  the  pocket  of  the  mortgagor  without 
his  paying  the  sum  of  money  which  caused  the  increase.  It  dis- 
tinguishes it  from  the  ordinary  case  of  improvements.  The  in- 
crease may  have  been  an  increase  which  did  not  come  under  that 
denomination,  but  which  increased  the  selling-price.  It  seems  to 
me  that  wherever  there  is  a  case  of  that  kind  where  the  mortgagee 
can  prove  that  the  selling-price  was  increased  by  reason  of  the  out- 
lay, then  to  the  extent  to  which  that  selling-price  has  been  so  in- 
creased the  mortgagor  cannot  get  the  benefit  of  it  without  paying 
for  the  outlay.  Of  course  the  mortgagor  could  not  be  made  to 
pay  more  than  the  increase;  but  to  that  extent  it  seems  to  me  in 
ordinary  justice  the  mortgagee  is  entitled  to  say,  "You  shall  not 
get  that  increased  benefit  caused  by  my  outlay  without  paying  for 
that  outlay." 

In  this  case  it  seems  that  this  property  was  a  brewery.  It  seems 
also  from  the  evidence  that  the  supply  of  water  was  deficient  both 
in  quantity  and  quality,  that  there  was  an  abortive  sale,  which  was 
abortive  by  reason,  to  some  extent  at  all  events,  of  the  defective 
supply  of  water,  and  that  thereupon  after  the  abortive  sale  the 
mortgagee  set  to  work  to  supply  the  deficiency.  There  is  a  dispute 
whether  he  did  supply  it  altogether.  It  is  said  that  although  he 
supplied  it  as  regards  quantity,  he  did  not  do  so  as  regards  quality. 
Then  there  was  a  second  sale,  at  which  the  property  sold  for  a  good 
price,  but  the  purchaser  was  not  a  brewer,  and  it  is  suggested  that 
the  purchaser  would  have  given  the  same  money  for  the  property 
whether  there  had  been  this  increase  in  the  supply  of  water  or  not. 
Well,  that  may  be  so,  but  it  does  not  at  all  follow  that  the  selling 
value  was  not  increased.  It  was  a  sale  by  auction.  A  brewer  may 
have  attended  the  sale,  or  several  brewers  may  have  done  so,  and 
they  may  have  bid  up  to  the  last  bidding  before  that  which  was  bid 
for  by  the  purchaser,  because  there  was  a  good  supply  of  watpFj 
and  it  was  suitable  for  brewery  purposes.  If  that  was  so,  the  price 
would  be  increased  by  reason  of  the  additional  supply  of  water, 
although  the  actual  final  purchaser  did  not  want  the  water  atHTl. 
That  does  not  prove  it.  All  I  can  say  is,  that  there  beingjnjny 
opinion  a  prima  facie  case  that  the  property  was  increased  in  value, 
it  is  fair  that  there  should  be  an  inquiry  to  ascertain  whether  it 
^ was  so  increased.     Of  course  that  inquiry  will  be  whether  any  and 
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what  sum  ought  to  be  allowed  in  taking  the  accounts  of  the  de- 
fendant by  reason  of  lasting  improvements,  and  that  will  leave  the 
whole  case  open. 

There  is  another  observation  I  wish  to  make  on  the  supposed 
necessity  of  notice,  and  there  are  some  words  in  the  judgment  of 
Lord  Langdale  in  Sandon  v.  Hooper,  which  I  have  always  de- 
clined to  read  literally,  and  which  do  not  appear  to  me  to  be  war- 
ranted by  the  judgment  of  Lord  Lyndhurst.  That  is,  as  to  notice. 
I  am  by  no  means  prepared  to  say  that  Lord  Langdale  did  not  mean 
exactly  what  I  am  going  to  say :  I  rather  think  he  did ;  but  it  was 
imperfectly  expressed  either  by  himself  or  by  the  reporter.  As  I 
understand  it,  notice  is  not  necessary  if  the  improvement  is  a  rea- 
Bonabie  one,  and  produces  a  benefit.  The  mortgagee  cannot  be 
deprived  of  that  benefit  because  he  dii  not  tell  tne  m< 


mortgagor  of 


Tt7  If  on  the  other  hand  it  is  an  unreasonable  one,  and  produces 
no  advantage,  I  do  not  see  why  the  mortgagor  should  be  charged 
with  it  because  the  mortgagee  gives  him  notice  of  it.  He  could  not 
prevent  it,  the  mortgagee  being  in  possession.  That  being  so  it 
seems  to  me  that  the  real  doctrine  as  to  notice  is.  that  where  the 
mortgagee  gives  the  mortgagor  notice  of  the  expenditure,  and  the 
mortgagor  agrees  to  it,  then  of  course  it  is  unnecessarv  for  the 
mortgagee  to  shew  that  the  expenditure  was  reasonable.  It  is_a 
T^H  contract.  If  the  mortgagor  does  not  actually  agree  to  it,  but  does 
^4X  such  acts  as  in  the  view  of  a  court  of  law  amount  to  tacit  consent, 
or,  as  it  is  sometimes  called,  "acquiescence/'  that  will  also  put  the 
mortgagee  in  an  equally  advantageous  position.  But  if  the  mort- 
^gor  simply  does  nothing,  it  appears  to  me  that  notice  cannot 
anect  the  rights  of  the  parties  either  way. 

I  think  that  is  the  true  explanation  of  what  was  intended  by  Lord 
Langdale  in  Sandon  v.  Hooper,  and  I  think  that  is  the  real  view 
of  the  law  on  the  subject. 

Under  these  circumstances  I  think  the  appeal  must  be  allowed. 
As  regards  the  costs  there  is  an  ample  fund,  and  you  can  add  the 
costs  to  the  mortgagee's  costs  of  this  suit.* 

X^.^-/   *-      U^A^  Dexter  v.  Arnold,  2  Sumner,  108.   (Circuit  Court  of  the  United 

'T^    '^J    oy^t^x^  States,  1834.)     Bill  in  equity  to  redeem  a  mortgaged  estate. 

isjia     (/^  Ui^h^  Story,  J.,  delivered  the  opinion  of  the  court : — 

JU  J^     /U_     /        The  fourth  exception  is  on  account  of  the  Master^s  having  made 

^^'y^^'*^'  a  deduction  of  the  supposed  rent,  upon  the  ground  that  the  premises 

'  were  out  of  repair  and  partly  untenantable  while  in  possession  of 

r^J^^f^JiA^t^  (m  *^Ait  *  The  concurring  opinions  of  Brett  and  Cotton,  L.  JJ.  are  omitted. 
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the  mortgagee  and  his  representatives.  The  argument  seems  to  pro- 
ceed upon  the  ground  that  the  mortgagee  was  bound  to  keep  the 
premises  in  good  repair,  and  therefore  ought  to  be  accountable  for 
jsuch  rents  as  he  might  have  obtained  if  he  had  done  his  dutyin 
regard  to  repairs.  We  know  of  no  universal  duty  of  a  mortgagee 
to  make  all  sorts  of  repairs  upon  the  mortgaged  premises  while  in 
his  possession.  He  is  bound  to  make  reasonable  and  necessary 
repairs.  But  what  are  reasonable  and  necessary  repairs  must  de- 
pend upon  the  particular  circumstances  of  the  case.  If  a  house 
is  very  old  and  dilapidated,  he  is  not  bound  to  go  to  extraordinary 
expenses  to  put  it  into  full  repair,  if  those  expenses  will  be  greatly 
disproportionate  to  the  value  of  the  estate,  or  to  his  own  interest 
therein.  Certainly  it  cannot  be  pretended  that  he  is  bound  to  make 
new  advances  on  the  estate.  In  Godfrey  v.  Watson,  3  Atk.  518, 
Lord  Hardwicke  said  that  a  mortgagee  in  possession  is  not  obliged 
to  lay  out  money  further  than  to  keep  the  estate  in  necessary  repair. 
In  Russell  v.  Smith,  1  Anst.,  R.,  96,  it  was  decided  that  a  mort- 
gagee, after  long  possession,  was  not  bound  to  leave  the  premises  in 
as  good  a  condition  as  he  found  them.  The  fact,  also,  that  there  has 
been  a  diminution  of  the  value  of  the  rents  was  there  declared  not 
to  be  sufficient  proof  of  a  want  of  proper  repairs.  It  is  quite  a 
different  question  whether,  if  the  mortgagee  lays  out  money  in 
proper  permanent  repairs  for  the  benefit  of  the  estate,  he  may  not 
be  allowed  to  claim  an  allowance  therefor.  That  is  a  point  depend- 
ent upon  other  considerations.  But  where  a  mortgagee  is  guilty  of 
wilful  default  or  gross  neglect  as  to  repairs,  he  is  properly  responsi- 
ble for  the  loss  and  damages  occasioned  thereby.  That  was  the  doc- 
trine asserted  in  Hughes  v.  Williams,  12  Ves.  495.  And  there 
is  the  stronger  reason  for  this  doctrine,  because  it  is  also  the  default 
of  the  mortgagor  himself,  if  he  does  not  take  care  to  have  suitable 
repairs  made  to  preserve  his  own  property.  In  the  present  case, 
however,  the  point  does  not  arise,  for  there  is  no  evidence  in  the 
Master's  report  which  establishes  any  fact  of  wilful  default  or  gross 
negligence  in  the  mortgagee. 

These  remarks  dispose  also  of  the  fifth  exception,  which  is 
founded  upon  the  supposed  dilapidations  of  the  buildings,  while  in 
possession  of  the  mortyayee^  There  is  no  proof  whatever  that 
these  were  caused  by  his  wilful  default  or  gross  negligence;  but 
they  were  the  suent  eitects  of  waste  and  decay  from  time. 
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Bill  for  the  redemption  of  a  mortgage.  Oirthe  26th  of  February^ 
1789,  William  Brown  being  seised  of  the  premises,  lot  No.  54  in 
Smith  &  Graves's  patent,  conveyed  the  same  to  Joseph  Roe,  who^. 
for  securing  the  purchase  money,  reconveyed  them  to  Brown  by 
mortgage  dated  the  27th  of  February,  1789,  and  conditioned  for 
the  payment  of  £40,  with  interest,  on  the  1st  of  May,  1790.  On  the 
28th  of  October,  1794,  the  mortgage  was  assigned  to  the  defendant 
for  the  consideration  of  £30  by  tRe  brother  of  Brown,  as  his  attor- 
ney.  The  heirs  of  Roe,  on  the  1st  of  August,  1807,  sold  and  con- 
veyed the  premises  to  the  plaintiff  with  covenants  and  warranty. 

It  appeared  that  the  deiendanrentered  into  actual  possession  of 
the  premises,  by  his  tenants,  in  1800,  but  had,  previous  to  that  time, 
exercised  acts  of  ownership.  He  continued  in  possession  until 
1808^  when  he,  in  conjunction  with  one  Corbin,  took  a  lease  from 
the^heirs  of  Roe  iCorbin,  being  in  aa  tenant  of  the  defendant,  con- 
sented to  let  in  the  plaintiff  with  him ;  and  the  defendant  brou^El 
an  action  of  ejectment  and  recovered  judgment  in  1813,  and  has 
since  continuea  in  possession  and  made  improvements  by  clearing 
part  of  ttie  land,  and  has  received  the  rents  and  profits.  The  plain- 
tiff did  not  know  until  the  trial  of  the  ejectment  in  1813,  that  the 
defendant  held  under  a  mortgage,  and  had  in  1807  offered  to  pur- 
chase hismterest.  "      ' 

^  The  Chancellor  [Kent].    Two  questions  are  presented  in  this 
case: 

1.  Is  the  plaintiff  entitled  to  redeem  ?i 

2.  The  next  question  is,  whether  the  defendant,  standing  in  the 
place  of  the  mortg^agee,  can  be  allowed  for  what  the  case  states  as 
improvements  in  clearing  part  of  the  land.  Such  an  allowance 
appears  to  me  to  be  unprecedented  in  the  books,  and  it  cannot  be 
admitted  consistently  with  established  principles.  The  defendant 
was,  in  this  case,  a  volunteer.  Instead  of  calling  upon  the  debtor, 
or  foreclosing  the  mortgage,  he  elected  to  enter  upon  uncultivated 
lands,  and  to  exercise  acts  of  ownership  by  clearing  a  part.  To 
make  the  allowance  would  be  compelling  the  owner  to  have  his  lands 
cleared,  and  to  pay  for  clearing  them,  whether  he  consented  to  it  or 
not.  The  precedent  would  be  liable  to  abuse,  and  would  be  increas- 
ing difficulties  in  the  way  of  the  right  of  redemption.     Many  a 

^The  opinion  on  this  point  is  omitted,  the  court  holding  that  the  pos- 
session of  defendant  was  not  of  such  a  character  nor  so  long  continued 
as  to  operate  as  a  bar. 
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debtor  may  be  able  to  redeem  by  refunding  the  debt  and  interest, 
but  might  not  be  able  to  redeem  under  the  charge  of  paying  for  the 
beneficial  improvements  which  the  mortgagee  had  been  able  and 
willing  to  make.  The  English  courts  have  always  looked  with 
jealousy  at  the  demands  of  the  mortgagee,  beyond  the  payment  of 
his  debt.  In  French  v.  Baron,  2  Atk.  120,  the  Chancellor  would 
not  allow  the  mortgagee  anything  more  than  his  principal  and  in- 
terest, though  there  was  a  private  agreement  between  the  mortgagor 
and  mortgagee  for  an  allowance  for  the  mortgagee's  trouble  in  re- 
ceiving the  rents  and  profits  of  the  estate.  The  same  thing  was  re^ 
peated  in  the  case  of  Godfrey  v.  Watson,  3  Atk.  517,  and  Lord 
Hardwicke  there  said  that  a  mortgagee  in  possession  was  not  obliged 
to  lay  out  money  any  further  than  to  keep  the  estate  in  necessary 
repair;  but  if  the  mortgagee  had  expended  money  in  supporting 
the  title  of  the  mortgagor  when  it  had  been  impeached,  he  would 
allow  it.  The  same  doctrine  was  maintained  in  the  case  of  Boni- 
ikon  V.  HocJcmore,  1  Vern.  316,  in  which  it  was  4.eclargd  that  no 
allowaiice  was  to  be  made  to  a  mortgagee  or  trustee  for  their  care 
and  pains  in  managing  the  estate. 

I  shall,  accordingly,  direct  a  master  to  compute  the  principal  and 
interest  due  on  the  mortgage  down  to  the  1st  of  January  last,  and 
that,  in  taking  the  account,  he  charge  the  defendant  with  the  nett 
amount  of  the  rents  and  profits  receTved,  except  such  as  shall  appear  11 
to  have  exclusively  arisen  from  his  own  expenditures  in  improve-  || 
B^nts ;  and  that  he  allow  for  the  expense  of  necessary  reparations, 
iiany,  but  not  for  improvements  in  clearing  part  of  the  land ;  and 
that  he  report  with  all  convenient  speed;  all  the  other  questions  are 
in  the  meantime  reserved. 

Decree  accordingly.^ 


(t\< 


' The  authorities  generally  are  accord.  Clark  v.  Smith,  Saxt.  (N.  J.), 
123^(1830)  ;  Qillis  v.  Martin,  2  Dev.  Eq.  (N.  C.)  470  (1833);  McCarron 
y.  Casaidy,  18  Ark.  34  (1856)  ;  Sanders  v.  Wilson,  34  Ver.  318  (1861) ; 
Adkina  v.  Letois,  5  Oreg.  292  (1874)  ;  Cook  v.  Ottawa  University.  14  Kans. 
648  (1875) ;  Equitable  Trust  Co.  v.  Fisher,  106  111.  189  (1883)«r 


In  Pennsylvania  the  cost  of  permanent  iniprovementa  "necessary  and 
beneficial  for  the  proper  use  of  tne  property"  will  be  allowed  in  an  action 
of  "equitable  ejectment"  brought  by  a  mortgagor  against  a  mortgagee  in 
possession.  Wells  v.  Van  Dyke,  109  Penn.  St.  330  (1885)f^In  Massachu- 
setts^ by  statute  {Puh.  Stat.  Ch.  181,  Sec.  23),  "All  sums  expended  in 
reasonable  repairs^nd  improvements"  are  allowed.  Merriam  v.  Ooss,  139 
^fass.  77  ( 1885  )^  And  see  Gordon  v.  Lewis,  2  Sumn.  143,  149  (1835), 
where  this  doctrine  is  recognized  by  Story,  J. 

But  that  the  right  of  the  mortgagee  to  an  allowance  even  for  necessary 

repairs  is  not  absolute,  see  Bank  of  Australasia  v.  United  Co.,  4  App.  Cas. 

591,  408    ( 1879)/ and  BoofA  y.  Baltimore  Steam  Packet  Co.,  63  Md.  39 

(1884).    In  B<^hell  v.  Syverson,  54  Iowa,  160   (1880^  such  right  seems 

to  be  denied. 
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a. 


C6iJRT  OP  Appeals  of  Niw  toRK^  1858. 

(17  iV.  F.  80.)  ^' 


^^ffh^  /£tM  o4/    Ag^al  from  thff  Supreme  Court.  The  action  was  for 

iTiv^h^^     (PtiJ    tion  of  certain  premises  in  the  city  of  SyracuseTmort^ 

/     /  ^   -^yV  D.  Mickles.     The  trial  was  before  a  referee,  who  found  that  th 

^y__  /   w^    ^  '"  mortgaged  premises  were,  in  1840,  conveyed  to  Philo  D.  Mickle 

-J  J  ^  j^     a       ^y  one  Fitch.     There  was  then  outstanding  a  mortgage  upon  the 

^^^g  fy     dJjL  P^^is^s,  executed  by  Fitch  to  David  Hall.     Philo  D.  Mickles  con- 

cc^y  U^-ntiA^r'  veyed  to  the  plaintiff,  with  warranty,  March  8th,  1841,  for  the  price 

y4/  ^^y^^y^r^,  of  $4000,  to  secure  $2000  of  which  the  plaintiff  executed  a  mort- 

JOfJbh  UtJaJtiL.  gage,  which  in  this  suit  he  sought  to  redeem.    This  mortgage  and 

(fdi^^     €€M  ^  Vci^  bond  collateral  thereto  were,  in  April,  1841,  assigned  by  Philo 

'fy^yui/i^^t^^ju^^^'  Mickles  to  John  Townsend.     Philo  D.  Mickles  purchased  the 

^   y*jUi/ l^^-^Ji^*^  Fitch  mortgage  on  September  23d,  1843,  and  on  the  6th  of  No- 

f.^^J^fiiLfj^^'^^'^y  1843,  assigned  it  to  John  Townsend,  without  the  knowl- 

^t^ii  ^^edge  or  consent  of  the  plaintiff,  so  far  as  the  evidence  showed. 

^^^j^  ^  2^^  Townsend,  on  the  23d  of  September,  1846,  sold  the  premises  to 

dULZc^  A*^C^  Charles  A.  Wheaton  for  $1750,  upon  a  foreclosure  of  the  Fitch 

^nZt'  Jicuf*9A^    mortgage,  of  which  no  notice  was  served  on  the  plaintiff.     At  the 

"^^-^^At-    >jtyy^^™^  ^^  ^^^  ®^'®^  Wheaton  was  the  owner,  by  assignment  from 

ff  *      1  y  Townsend,  of  the  mortgage  for  $2000,  executed  by  the  plaintiff  to 

C^t.4,A^^^  ♦'WPhilo  D.  Mickles.     Wheaton  took  possession  of  the  premises,  and 

«^^^^jK»6?onveyed  the  same,  with  warranty,  December  19,  1846,  to  John  A. 

Robinson^  who  conveyed^  November  19th,  1852,  to  Henry  A.  Dil- 

laye,  also  with  warranty?    T|)ft  only  question  in  dispute  in  this  suit 


^ -____,—,__  M 

^*1S"  5Si    ^t<tr  1  was  as  to  the  allowance  to  be  ma^e  to  Dillaye  for  improvements] 

-j—jf        (FAt!j   ^4^^  ^^  ^^^  possession  under  the  deed  from  Robinson;  the  effect' 

i^^^4—^0  *^®  purchase  by  Philo  D.  Mickles  of  the  Fitch  mortgage  being 

^^Jt>  ^^^*2f^the  subject  of  litigation  in  another  suit.  - 

c*< U"    cf^  '^iff      P.  D.  Mickles  was  in  possession  of  the  premises  at  the  time  he ! 

"y%4ju.2jh'  JL^f^   conveyed  them  to  the  plaintiff,  and  when  he  received  the  mortgage 

y  '  now  sought  to  be  redeemed.  From  that  time  until  the  sale  under 
the  attempted  foreclosure  he  continued  to  rent  them  in  his  own 
name  and  to  receive  the  rents,  without  disclosing  the  interest  of  the 
plaintiff.  They  were  assessed  to  him.  Wheaton,  the  purchaser, . 
went  into  possession  immediately  after  the  sale,  the  tenants  off 
P.  D.  Mickles  attorning  and  paying  the  rent  to  him.  P.  D. 
Mickles,  who  was  examined  as  a  witness,  testified  that  when 
he  heard  of  the  sale,  which  he  supposed  was  by  virtue  of  the  mort- 
gage executed  by  the  plaintiff,  he  told  Wheaton  he  was  verv'  glad 
of  it.     He  understood  that  the  premises  sold  for  enough  to  pay  the 
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ortgage,  and  he  considered  the  matter  settled,  and  that  Wheatou 
had  obtained  a  perfect  title.  The  purchasers  of  the  premises  under 
Wheaton  took  possession  at  the  time  of  their  respective  purchases. 
There  was  a  brick  building  on  the  lot,  which  was  erected  by  P.  D. 
Mickles yin  1842  or  1843.  It  was  about  nineteen  feet  wide,  thirty- 
five  fee^  long  and  two  stories  high.  After  Dillaye  purchased,  and 
,  it  was  found  that  the  old  building  was  in  a  dilapidated 
and  was  ready  to  fall  down.  The  walls  were  badly 
,  particularly  the  one  in  the  rear.  It  could  have  been  re- 
at  an  expense  of  about  $250,  by  taking  down  the  rear  and 
one  of  the  side  walls  and  rebuilding  them.  Dillaye  caused  it  to  be 
rebuilt  and  enlarged,  at  an  expense  of  about  $5000.  increasing  its 
length  to  seventy  feet^  preserving  one  of  the  walls  and  the  floors^ 
and  making  use  of  the  old  materials  so  far  as  they  would  answer. 
He  cove^•ed  it  with  a  tin  roof,  and  put  in  gas  and  water  pipes.  He 
then  rented  it  in  its  improved  condition. 

The  referee  found  the  foregoing  facts  in  substance;  and  stated 
that  the  improvements  made  by  Dillaye  were  permanent  and  val- 
uable and  were  made  by  him  in  the  full  belief  that  he  was  tlie 
absolute  owner  of  the  premises.  He  added  that  it  appeared  from 
the  evidence  that  while  the  improvements  were  making,  the  plaintiff 
was  absent  from  the  county  of  Onondaga  and  that  there  wa.s  no 
evidence  that  he  was  aware  of  the  fact  while  the  improvements  were 
progressing!  In  matter  of  law  he  determined  that  the  plaintiff 
was  not  obliged  to  allow  anything  on  account  of  the  rebuilding 
beyond  what  it  would  cost  to  repair  the  old  tenement.  He  pro- 
ceeded to  state  the  account,  charging  the  plaintiff  with  the  mort- 
gage debt  and  interest,  the  repairs  estimated  upon  the  principle 
above  stated,  premiums  of  insurance  and  taxes,  and  the  interest 
on  these  last  items,  and  crediting  him  with  the  rents  received,  but 
without  including  the  increased  rent  on  account  of  the  rebuilding, 
and  making  due  from  the  plaintiff,  to  be  paid  on  the  redemption, 
$1885.99.  The  defendants  excepted.  Judgment  was  rendered, 
allowing  a  redemption  upon  the  payment  of  that  sum  according 
to  the  report,  which  was  affirmed  at  a  general  term  in  the  fifth  dis- 
trict.    The  defendants  appealed. 

Denio,  J.  The  right  of  a  mortgagor  who  has  made  default  in 
the  payment  of  the  mortgage  debt  according  to  his  contract,  and 
especially  where  the  mortgagee  or  his  assigns  has  lawfully  acquired 
the  possession,  is  in  equity,  and  not  a  strict  legal  right.  It  would  bo 
impossible  for  the  plaintiff  to  obtain  possession  of  these  premises 
by  any  suit  or  proceeding  known  to  the  law,  except  a  suit  in  equity. 
When  the  mortgagor  comes  into  a  court  of  equity  in  such  cases 
to  redeem,  he  must  do  equity  to  the  mortgagee,  or  the  court  will  cnr\- 
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sider  the  estate  absolute  in  the  latter ;  and  the  redemption,  when  al- 
lowed, will  be  decreed  either  absolutely  or  under  certain  conditions 
according  to  the  nature  and  justice  of  the  case.  (Powell  on  Mort- 
gages, 387,  388.)  In  conformity  with  this  idea  of  the  nature  of' 
the  equity  of  redemption,  the  Court  of  Chancery  has  always  obligedi 
the  mortgagor  to  submit  to  equitable  conditions.  It  was  formerly! 
held,  for  example,  that  if  the  mortgagor,  after  giving  the  mortgage, 
had  borrowed  a  further  sum  of  the  mortgagee,  the  latter  was  not 
obliged  to  submit  to  a  redemption  until  both  debts  should  be  paid 
(id,,  391,  392).  The  tendency  of  modern  decisions  has  been  to 
limit  and  define  the  power  of  the  mortgagee  io  insist  upon  con- 
ditions to  the  redemption.  It  is  by  no  means  intended  to  state 
there  is  any  unlimited  discretion  in  courts  of  equity  to  compel  the 
owner  of  an  estate  bound  by  a  forfeited  mortgage  to  do  whatever 
may  in  a  popular  sense  and  without  regard  to  legal  precedents  be 
considered  equitable  in  the  particular  case.  It  is,  however,  useful 
to  bear  in  mind  the  origin  and  true  character  of  the  right  of  re- 
demption, when  called  upon  to  determine  a  case  not  falling  within 
any  settled  course  of  adjudication.  It  is  still  the  rule  that  the 
mortgagor  seeking  to  redeem  must  do  equity  to  the  mortgagee,  or 
those  who  have  succeeded  to  his  rights ;  and  where  it  has  not  been 
settled  what  is  equity  under  the  circumstances  which  attend  a  given 
case,  the  court  must  determine  it  according  to  its  own  sense  of 
what  is  morally  just  and  right. 

Where  the  conventional  relation  of  mortgagor  and  mortgagee 
is  shown  and  acknowledged  between  the  parties,  there  is  no  reason 
why  the  latter  should  be  allowed  to  obstruct  the  right  ^f  redemp- 
tion by  expending  money  upon  improvements.  He  can  at  any  time 
call  upon  the  debtor,  by  suit  of  foreclosure,  to  elect  whether  he 
will  pay  the  debt  or  incur  an  absolute  forfeiture ;  and  if  he  is  found 
making  costly  improvements  there  is  good  reason  to  suspect  a  de- 
sign to  avail  himself  of  the  present  inability  of  the  debtor  to  dis- 
charge the  incumbrance  in  order  to  confirm  his  title  to  the  estate 
by  embarrassing  the  right  of  redemption.  The  general  rule  is 
therefore  understood  to  be  that  upon  taking  the  account  in  a  suit 
for  redemption  against  a  mortgagee  in  possession,  he  is  to  be 
charged  with  the  rents  and  profits,  and  be  allowed  only  for  nec- 
essary reparations.  (Moore  v.  Cable,  1  John.  Ch.  R.  387 ;  Quin  v. 
Brittain,  1  Hoffman's  Ch.  R.  353;  Story's  Eq.,  §  1016.) 

So  if  the  mortgagor,  having  in  fact  only  a  redeemable  estate, 
should,  even  in  good  faith,  deny  the  mortgagee's  equity,  this  ought 
not  to  prejudice  the  latter,  provided  he  had  done  nothing  to  mislead 
the  mortgagor,  and  had  not  unreasonably  slept  upon  his  rights. 
In  order  to  apply  the  oases  in  which  permanent  improvements  have 
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been  allowed  to  be  taken  into  the  account,  it  is  necessary  to  have  a 
clesLT  view  of  the  situation  of  these  parties  at  the  time  the 
improvements  were  made.  The  defendant  Dillaye  was  in  posses- 
sion as  owner  under  a  deed  with  warranty  from  a  person  in  posses- 
sion holding  a  similar  evidence  of  title  from  one  who  had  pur- 
chased the  premises .  at  a  sale  made  professedly  upon  the  f ore- 
■closure  of  a  mortgage  executed  by  the  true  source  of  title,  and  who 
had  taken  possession  under  that  foreclosure.  It  is  easy  to  see  that 
An  examination,  such  as  a  very  cautious  man  would  have  made, 
w6uld  have  shown  the  invalidity  of  the  foreclosure.  But  the  omis- 
sion to  make  an  examination  was  not  such  gross  negligence  as  to 
charge  the  defendant  with  bad  faith.  He  cannot  claim  that  the 
estate  is  irredeemable  because  he  supposed  it  to  be  so;  but  he  is 
not  deprived  by  his  omission  to  examine,  of  the  position  of  a  person 
acting  in  good  faith  without  actual  notice.  The  referee  has  found, 
what  could  not  be  doubted  upon  the  evidence,  that  he  believed  him- 
self to  be  the  absolute  owner  of  the  lot.  But  the  plaintiff  had 
very  materially  aided  him  in  coming  to  this  conclusion,  or  rather, 
he  had  suffered  him  to  fall  into  that  error,  by  an  unjustifiable  breach 
of  his  own  obligation.  His  mortgage  was  executed  in  March,  1841. 
One-fourth  of  the  principal  and  one  yearns  interest  were  payable 
in  about  one  year  thereafter,  and  the  whole  debt  was  payable  on 
the  Ist  day  of  June,  1845.  He  was  in  default  for  a  portion 
of  the  debt  for  eleven  years,  and  the  whole  amount  of  principal 
and  interest  had  been  in  arrears  more  than  seven  years  when  this 
suit  was  commenced.  He  had  not  paid  the  smallest  amount,  and 
so  far  as  appears,  had  never  during  that  period  recognized  his  in- 
debtedness. Conceding,  as  we  must  do  upon  this  case,  that  the  sale 
by  P.  D.  Mickles  to  the  plaintiff,  and  the  giving  back  of  the  bond 
and  the  mortgage  sought  to  be  redeemed  was  a  real  and  not  a  color- 
able transaction,  the  plaintiff  was  in  possession,  up  to  the  sale  upon 
the  foreclosure,  by  P.  D.  Mickles  as  his  servant  or  agent  or  as  his 
tenant.  This  possession  was  voluntarily  abandoned  and  given  up 
to  Wheaton  upon  his  purchase  after  foreclosure  sale,  and  the  latter 
immediately  entered  upon  the  reception  of  the  rents  and  profits  as 
owner,  and  he  and  those  who  succeeded  him  have  continued  to  pos- 
sess the  premises  as  owners,  unchallenged  and  without  actual  knowl- 
edge of  this  rififht  of  redemption,  until  shortly  before  the  commence- 
ment of  this  suit,  a  period  of  eight  years.  When  Dillaye  erected 
the  building,  he  and  those  who  had  preceded  him  in  the  title  under 
the  supposed  foreclosure  had  been  in  possession  as  owners  about  six 
years.  It  is  not  found  by  the  referee  that  the  plaintiff  was  ignorant 
that  his  agent  or  tenant  had  been  put  out  of  possession  upon 
pretence  of  the  old  mortgage,  or  that  Wheaton  and  his  grantees 
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were  in  possession^  claiming  as  owners  under  that  proceeding ;  and 
considering  that  the  premises  lie  in  one  of  the  most  considerable 
interior  towns,  and  upon  the  great  thoroughfare  through  the  state,, 
it  is  no  wise  probable  that  he  was  ignorant.  The  referee  finda 
indeed  that  he  was  not  aware  of  the  improvements  while  they  were 
going  on.  This  is  not  inconsistent  with  a  full  knowledge  that  his 
tenant  had  yielded  up  the  possession  to  a  party  claiming  the  ab- 
solute title,  and  that  the  occupants  were  in  possession,  believing 
themselves  to  be  the  owners.  The  fact  probably  is  that  both  par- 
ties acted  in  ignorance  of  their  rights.  The  old  mortgage  'is. 
claimed  to  have  been  extinguished  by  the  operation  of  a  tech- 
nical rule  of  law.  Had  it  remained  on  foot  the  right  to  redeem 
both  mortgages  would  not  have  been  of  much  if  any  value  until 
the  defendant  had  improved  the  premises  by  the  expensive  erec- 
tion which  he  put  upon  them.  If  the  plaintiff  was  not  aware  of 
the  extinguishment  of  the  old  mortgage  he  would  naturally  have 
considered  his  interest  as  nominal;  and  this,  I  am  persuaded,  is- 1 
the  explanation  of  his  long  inaction.  The  case,  when  Dillaye 
erected  the  building,  was  this:  he  really  had  the  title  of  a  mort- 
gagee in  possession,  but  he  supposed  he  was  the  absolute  owner. 
The  plaintiff  had  in  fact  an  equity  of  redemption,  but  he  had 
abandoned  the  possession  to  the  defendants,  who  entered  as  owners  ; 
and  he  had  ceased  to  claim  any  interest  in  the  lot.  He  now  finds 
that  he  has  a  valuable  equity  of  redemption;  and  the  question  is 
whether  he  ought  to  pay  for  the  improvement  as  a  condition  to 
the  redemption.  It  was  necessary  that  Dillaye  should  make  ex- 
penditures to  a  considerable  amount  to  render  the  premises  tenant- 
able  at  all ;  but  he  laid  out  more  than  was  strictly  necessary,  though 
not  more  than  would  have  [been]  judicious  had  he  been,  as  he 
supposed  he  was,  the  owner.  In  Benedict  v.  Oilman,  4  Paige,  58, 
the  plaintiff  had  purchased  under  a  statute  foreclosure  which  did 
not  cut  off  the  rights  of  judgment  creditors  whose  lien  was  subse- 
quent to  the  mortgage,  and  had  taken  possession;  and  he  had 
made  permanent  improvements  in  ignorance  of  the  existence  of 
certain  judgments  in  the  hands  of  the  defendants.  He  filed  a  bill, 
claiming  a  strict  foreclosure  unless  the  defendants  would  pay  up 
the  mortgage  and  the  value  of  the  improvements,  and  this  was 
decreed.  The  chancellor  said  it  would  be  inequitable  and  unjust^ 
to  give  the  defendants  the  benefit  of  those  improvements  without 
compelling  them  to  pay  an  equivalent  therefor.  The  defendant's 
case  in  the  present  controversy  is  much  stronger  than  the  plain-  / 
tiff's  in  Benedict  v.  Oilman,  inasmuch  as  the  judgment  creditors/ 
had  done  nothing  to  mislead  the  party  in  possession,  and  the  neg-l 
ligence  of  the  latter  in  omitting  to  search  for  subsequent  incum-' 
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brances  was  at  least  as  great  as  that  of  Dillaye  in  this  case.  Judge 
Story  has  carried  the  rights  of  a  party  in  possession,  who  has  in 
good  faith  made  improvements,  altogether  beyond  what  would  be 
necessary  to  protect  the  defendant  in  this  case.  He  says  generally 
that  courts  of  equity  have  extended  the  doctrine  to  cases  where 
the  party  making  the  repairs  and  improvements  has  acted  bona  fide 
and  innocently  and  there  has  been  a  substantial  benefit  conferred 
on  the  owner  (Treatise  on  Eq.,  §  1237) ;  and  he  has  carried  the 
principle  into  practice  in  a  case  decided  by  him  in  the  Circuit 
Court  of  the  United  States.  In  Bright  v.  Boyd^  1  Story,  478,  lands 
had  been  sold  by  an  administrator,  but  the  sale  was  void  because 
be  had  not  given  security  according  to  the  statute.  The  heir  of 
the  intestate  had  sued  for  and  recovered  the  possession  against  the 
plaintiff,  who  derived  his  title  under  the  administrator's  sale.  The 
latter  filed  a  bill  in  equity  in  the  Circuit  Court  of  the  United 
States  to  recover  of  the  heir  the  value  of  certain  improvements 
which  he  had  in  good  faith  made  upon  the  land,  and  which  in- 
cluded the  building  of  a  large  dwelling-house.  The  heir  was  an 
infant,  and  resided  in  another  state;  but  Judge  Story,  notwith- 
standing, referred  the  case  to  a  master  to  take  an  account  of  the 
enhanced  value  of  the  premises,  deducting  the  rents  and  profits, 
with  a  pretty  strong  intimation  that  the  plaintiff  was  entitled  to 
recover  them,  though  he  said  he  would  look  into  the  case  again 
upon  the  coming  in  of  the  report.  This  conclusion  could  not  prob- 
ably be  sustained  except  upon  the  principle  that  one  who  fraudu- 
lently stands  by  and  sees  another  expending  money  in  good  faith 
upon  his  land,  shall  not  reclaim  the  land  without  paying  for  the 
improvements.  Chancellor  Walworth,  I  think,  laid  down  the  true 
principle  in  Putnam  v.  Ritchie,  6  Paige,  390.  He  decided  in  a  case 
very  similar  to  that  whicn  was  before  Judge  Story,  that  where  there 
was  no  fraud  or  acquiescence  on  the  part  of  the  person  having 
the  legal  title,  he  could  not  be  compelled,  even  in  favor  of  a  party 
in  possession  who  had  made  improvements  bona  fide,  to  allow  for 
such  improvements;  but  he  said  that  such  allowances  were  con- 
stantly made  by  courts  of  equity  where  the  legal  title  was  in 
the  person  who  had  made  the  improvements  in  good  faith,  and 
where  the  equitable  title  was  in  another,  who  was  obliged  to  resort 
to  the  court  for  relief.  This,  as  we  have  seen,  is  precisely  the  case 
now  before  the  court. 

In  Wetmore  v.  Roberts,  10  How.  Pr.  R.  51,  the  question  we  are 
now  considering  was  examined  in  the  Supreme  Court  by  Mr.  Jus- 
tice Hand,  with  his  accustomed  industry.  It  was  a  suit  for  foreclos- 
ure byajunior  mortgagee,  the  defendant  having  purchased  the  prem- 
ises from  one  who  had  bid  them  in  upon  a  foreclosure  of  the  elder 
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mortgage^  in  which  proceeding  the  junior  incumbrancer  was  not 
made  a  party.  It  was  alleged  that  the  defendant  had  made  improve- 
ments in  good  faith,  of  the  value  of  $6000^  and  it  was  decided  that 
the  premises  should  be  sold,  and  that  the  value  of  the  permanent 
improvements  as  well  as  the  amount  due  on  the  elder  mortgage 
should  be  paid  out  of  the  proceeds;  after  which  the  plaintiff  was 
to  be  paid  the  amount  due  on  his  mortgage.  I  refer  to  the  author- 
ities relied  on  by  Judge  Hand,  and  also  to  Talbot  v.  Braddill,  1 
Vern.  184,  and  to  Coote  on  Mortgages,  pp.  392,  561. 

I  am  clearly  of  opinion  that  the  refusal  to  allow  for  the  erection 
of  the  building  was  erroneous.  The  judgment  of  the  Supreme 
Court  should  be  reversed,  as  respects  the  account  stated  by  the 
referee,  and  there  should  be  a  reference  in  that  court  to  take  an 
account  between  the  plaintiff  and  the  defendant  Dillaye,  in  which 
the  latter  should  be  allowed  for  the  enhanced  value  of  the  premises 
on  account  of  the  improvements  made  by  the  defendants.  In  other 
respects,  the  order  should  direct  the  usual  allowances  between  mort- 
gagor and  mortgagee  on  a  bill  for  redemption. 

Harbis^  J.  The  plaintiff  acquired  his  title  to  the  premises,  such 
as  it  is,  in  March,  1841.  The  purchase  price  is  said  to  have  been 
$4000.  Of  this,  no  part  was  ever  paid.  The  plaintiff  executed  his 
bond  and  mortgage  for  $2000,  and,  as  Philo  D.  Mickles,  the  grantor, 
now  testifies,  it  was  agreed  that  the  remaining  $2000  should 
be  applied  upon  a  note  which  the  plaintiff  held  against  him.  There 
was  no  written  evidence  of  such  an  agreement,  and  the  indorsement 
was,  in  fact,  never  made.  At  the  time  of  the  conveyance  the  Fitch 
mortgage  was  an  outstanding  incumbrance  upon  the  premises,  and 
yet  no  provision  was  made  for  its  payment,  nor  did  the  plaintiff 
in  any  way  protect  himself  against  this  incumbrance,  except  by 
the  covenant  of  warranty  in  his  deed.  Indeed,  it  does  not  appear 
that  the  plaintiff  ever  so  much  as  inquired  whether  the  property 
was  incumbered  or  not. 

For  five  years,  and  more,  after  the  conveyance,  the  grantor  con- 
tinued to  possess  and  enjoy  the  premises,  as  he  had  before.  He 
received  rents  in  his  own  name ;  paid  taxes  and  assessments ;  made 
improvements ;  and,  in  short,  held  himself  out  to  the  world  as  the 
absolute  owner.  There  is  no  evidence  that  the  plaintiff  ever  claimed 
to  be  the  owner,  or  that  Philo  D.  Mickles  ever,  by  word  or  act, 
recognized  his  ownership. 

At  the  time  of  the  foreclosure  of  the  Fitch  mortgage,  in  1846, 
the  amount  due  upon  the  two  mortgages  was  at  least  equal  to  the 
value  of  the  premises.  Certainly,  it  exceeded  the  purchase  price 
mentioned  in  the  plaintiff's  deed.  Philo  D.  Mickles  was  then  in- 
solvent.   There  was  no  inducement,  therefore,  for  the  plaintiff  or| 
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Philo  D.  Mickles  to  prevent  a  foreclosure  by  paying  oflE  the  mort- 
gages. Upon  the  foreclosure,  the  defendant  Wheaton,  who  had 
then  become  the  owner  of  the  second  mortgage,  became  the  pur- 
chaser, and  thus,  had  the  foreclosure  been  perfect,  both  mortgages 
would  have  been  satisfied.  Wheaton  would  have  become  the  owner 
of  the  premises,  but  at  a  cost  probably  exceeding  their  value  at 
that  time.  After  the  sale  Philo  D.  Mickles  inquired  of  Wheaton 
whether  the  premises  had  brought  enough,  and,  upon  being  in- 
formed that  they  had  been  sold  for  the  amount  of  the  mortgage,  he 
expressed  his  gratification  that  the  matter  was  settled. 

Wheaton,  as  purchaser,  went  into  possession,  and  soon  after  con- 
veyed the  premises  by  deed,  with  warranty,  to  the  defendant  Rob- 
inson, who  held  the  premises  about  four  years  and  then  sold  to 
the  defendant  Dillaye.  The  latter,  in  1853,  "in  the  full  belief  that 
he  was  the  absolute  owner,"  as  the  referee  has  found  the  fact  to  be, 
proceeded  to  make  "large  and  permanent  and  valuable  improve- 
ments upon  the  premises,  costing  some  $5000,  more  or  less."  The 
property  being  thus  doubled  in  value,  it  became  an  object  for  the 
plaintiff  to  assert  his  right  of  redemption.  Accordingly,  after  sleep- 
ing upon  his  rights,  such  as  they  were,  for  nearly  thirteen  years, 
he  commenced  this  action  in  1854,  claiming  the  right  to  redeem; 
and  the  question  presented  is  whether,  assuming  the  right,  any  com- 
pensation shall  be  made  to  Dillaye  for  the  large  improvements  he 
has  made. 

All  will  agree,  I  think,  that  the  plaintiff  presents  a  case  which 
entitles  him  to  no  greater  degree  of  favor  than  the  established  rules 
of  equity  applicable  to  this  case  entitle  him  to  demand.  "I  should 
have  been  glad,"  says  Mr.  Justice  Allen,  in  pronouncing  the  judg- 
ment now  under  review,  "to  have  found  some  principle  upon  which 
the  defendants,  who  have,  in  perfect  honesty,  expended  their  money 
to  a  large  amount  in  the  permanent  improvement  of  the  property, 
by  which  its  value  and  productiveness  have  been  and  are  greatly 
enhanced,  could  be  reimbursed,  at  least  to  the  amount  of  the  rents 
and  profits  which  they  had  received."  We  are  therefore  to  consider 
whether  the  plaintiff  stands  upon  any  legal  right  which  precludes 
the  court,  in  granting  the  relief  for  which  he  applies,  from  doing 
substantial  justice  between  the  parties. 

I  admit  the  general  rule  to  be  that,  where  the  simple  and  acknowl- 
edged relation  of  mortgagor  and  mortgagee  in  possession  exists,  the 
latter  will  not,  upon  redemption,  be  allowed  for  general  improve- 
ments made  without  the  acquiescence  or  consent  of  the  mortgagor, 
especially  if  the  improvements  tend  to  cripple  the  power  of  re- 
demption. Moore  v.  Cable,  1  John.  Ch.  R.  385,  was  such  a  case. 
The  assignee  of  a  mortgage,  without  calling  upon  the  mortgagor 
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or  attempting  to  foreclose  the  mortgage,  chose  to  take  possession 
of  the  mortgaged  premises,  which  consisted  of  wild  lands,  and  had 
a  part  of  the  land  cleared.  The  claim  of  the  mortgagee  to  be  al- 
lowed for  what  he  had  thus  expended,  was  rejected.  In  noticing 
this  case  in  his  Commentaries,  Chancellor  Kent  says:  "The  clear- 
ing of  uncultivated  land,  though  an  improvement,  was  not  allowed 
in  Moore  v.  Cable,  on  account  of  the  increasing  difficulties  it  Would 
throw  in  the  way  of  the  debtor  to  redeem.  But,"  he  adds,  in  the 
same  connection,  'lasting  improvements  in  building  have  been 
allowed  in  England,  under  peculiar  circumstances,  and  they  have 
sometimes  been  allowed  in  this  country,  and  sometimes  disallowed." 
(4  Kent  Com.  167.)  In  a  note  at  the  same  place  it  is  further  added 
that  "all  the  cases  agree  that  the  mortgagee  is  to  be  allowed  the 
expense  of  necessary  repairs,  and  beyond  that  the  rule  is  not  inflex- 
ible, but  it  is  subject  to  the  discretion  of  the  court,  regulated  by  / 
the  justice  and  equity  arising  out  of  the  circumstances  of  each  par-  * 
ticular  case."  Accordingly,  in  a  recent  English  treatise  (Coote 
on  Mort.  354)  it  is  said  to  be  the  duty  of  the  mortgagee  in  posses- 
sion to  keep  the  premises  in  repair,  and  he  will  be  allowed  the 
charge  of  permanent  improvements.  And  Hilliard,  in  his  Treatise  ' 
on  the  Law  of  Mortgages,  after  noticing  the  general  rule  on  the 
subject,  says :  "The  rule  refusing  the  allowance  of  lasting  improve- 
ments has  been  subjected  to  some  exceptions  in  special  cases,  as 
^  where  the  mortgagee  makes  such  improvements  supposing  himself 
to  be  the  absolute  owner."  In  support  of  this  proposition  he  cites 
the  language  of  the  chancellor  of  Maryland  in  Neale  v.  Hagthrop, 
3  Bland  Ch.  B.  590,  where  it  is  said :  "If  the  mortgagee  has  been 
long  in  possession,  claiming  adversely,  and  suffered  to  treat  the  es- 
tate as  his  own,  and  the  mortgagor  stands  by  and  permits  lasting 
improvements  to  be  made,  he  shall  pay  for  them."  (Hilliard  on 
Mort.  297.) 

In  the  case  before  us,  the  premises  had  been  held,  under  the 
statute  foreclosure  of  1846,  for  more  than  six  years  before  Dillaye 
purchased.  The  possession  had  been  continued  and  undisturbed. 
The  silence  of  the  plaintiff  for  this  long  period  had  encouraged  the 
belief  that  those  who  had  the  property  in  possession  were  the  true 
owners.  Dillaye  purchased,  not  as  the  assignee  of  the  mortgagee, 
but  believing  that  he  was  acquiring  the  property  as  his  own.  He 
made  the  improvements  never  doubting  that  he  was  the  absolute 
owner.  The  referee  has  not  found  that  the  plaintiff  was  ignorant 
of  the  fact  that  the  premises  had  been  sold  upon  the  foreclosure, 
or  that  Wheaton  and  his  grantees  were  in  possession  under  that 
sale.  All  he  finds  on  this  subject  is  that  "during  the  erection  of 
the  improvements  the  plaintiff  was  absent  from  Onondaga,  and 
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there  was  bo  evidence  that  he  was  aware  of  the  fact  while  the  im- 
provements were  progressing/'  The  plaintiff  having  so  long  acqui- 
esced in  the  adverse  possession  of  the  premises,  himself  contributed 
to  the  mistake  under  which  the  defendants  acted.  Had  no  im- 
provements been  made,  there  is  no  reason  to  believe  that  he  would 
ever  have  asserted  his  right  to  redeem.  Under  such  circumstances, 
he  should  not  be  allowed,  in  a  court  of  equity,  to  enrich  himself 
at  the  expense  of  one  who  has  acted  innocently.  The  improve-  il 
ments  are  a  substantial  benefit  to  the  property,  and,  if  he  would  1\ 
redeem,  he  ought,  ex  oBquo  et  bono,  to  pay  for  them  to  the  extent  of  Ij 
such  benefit. 

The  plaintiff  has  found  himself  under  the  necessity  of  resort- 
ing to  a  court  of  equity  to  enforce  his  right.  He  has  thus  placed 
himself  within  the  range  of  that  great  principle,  that  he  who  seeks 
equity  must  himself  do  equity.  .The  improvements  were  made  in 
the  full  belief  that  the  plaintiff  had  no  right  to  the  property.  That 
belief  has,  to  some  extent,  been  induced  by  the  apparent  acqui- 
escence of  the  plaintiff  in  the  adverse  possession  of  the  defendants. 
If  now  the  plaintiff,  after  so  great  delay,  will  assert  his  right  to  re- 
deem, and  invoke  the  aid  of  a  court  of  equity  to  enforce  that  right, 
he  should  be  required  to  make  equitable  compensation  for  the  bene- 
fits he  will  receive  from  the  improvements.  To  refuse  such  com- 
pensation, instead  of  doing  equity,  would  produce  the  most  revolt- 
ing injustice.    (2  Story's  Eq.  Jur.,  §  799,  id.,  §  1237.) 

CoMSTOCK  and  Pratt,  Js.,  did  not  sit  in  the  case;  all  the  other 
judges  concurring. 

Judgment  modified  and  account  ordered  to  be  re-stated.^ 

^  ''When,  as  in  this  case,  a  plaintiff  has  permitted  his  right  to  satisfy 
a  mortgage  to  remain  dormant  for  nearly  tliirty  years,  during  which  others 
haye  paid  the  assessments  and  taxes,  and  made  improyements  in  the  belief 
that  they  had  title  under  a  foreclosure  of  the  mortgage,  he  cannot  complain 
that,  as  a  condition  of  regaining  possession,  he  is  compelled  to  account  for 
and  pay  such  taxes,  assessments  and  for  such  improyements,  according  to 
the  just  and  enlightened  principles  of  courts  of  equity." — Per  Groyer,  J., 
in  Miner  y.  Beekman,  50  N.  Y.  338,  345  (1872). 

The  doctrine  of  thp  leading  case  is  everywhere  accepted,  thp  i|pprnvA. 
ment  being  reasonable  and  "judicious."  Oillis  y.  Martin,  2  Dey.  Eq.  (N.  C.) 
470  (1833);  McConnel  y.  Holahush,  11  111.  61  (1849);  McSorley  y.  Lar 
iaaa,  100  Mass.  270  (1868);  Harper's  Appeal,  64  Penn.  St.  315  (1870)*^ 
American  Buttonhole  Co,  y.  Burlington  Loan  Aaan.,  68  Iowa,  326  (1886). 
But  see  Miller  v.  Curry,  124  Ind.  48  (1889V,  in  which  it  is  curiously  lim- 
ited, and  compare  Bamett  y.  Nelson,  54  Jowa,  41i  (1880). 
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McCUMBEK  V.  OILMAN.  ^  IcJiit'   ^--^    *cc.>^  * 

SupRBMB  Court  of  Illinois^  1864.  /i^  -^6<X*f  .    ^^^^c^*-*-^^ 

(15 /K.  381.)/,^    ^..^.     ^y>  /^^^^-^ 

Calvin  McCumber^  the  ancestor  of  the  complainantB,  on  the  r  ci"^^-^^^ 
fourth  day  of  August,  1842,  purchased  from  Joel  Walker,  lot  two  r^t^lg^JjMw 
in  block  seven,  in  Walker^s  addition  to  Belvidere,  for  $100,  and  took       y     t-   ri  -^ 
a  bond  for  conveyance  of  the  lot,  on  payment  of  the  money  in  ^J^ 
one  and  two  years,  with  interest,  payable  annually,  for  which  Mc-  ix/U^ 


Cumber  gave  his  notes.     McCumber  paid  the  first  of  these  notes  J^r^^^^***^ 
and  a  part  ol  the  other  before  his  death.     McCumber  borrowed  of  y^i   Jhuiij ^ 


cent 

the  lolin  question.     This  note  and  mortgage  were  ma5e  after  ^^  i^^^^f^J  P^^^ 

last  note  given  for  the  payment  of  the  lot  had  become^  due!  ^         ^ 

Un  the  16th  of  August,  1845,  McCumber  died  intestate,  leaving  ^^^  ^^^  fj 
a  widow;  and  the  complainants,  his  heirs,  returned  to  probate  court  ♦'M/  "fCtA^f* 
$125,  which  was  set  off  to  widow.     The  estate  owed  debts,  as  proved,  ^£U  ^   Lo.4^ 
amounting  to  $220,  not  including  the  notes  to  Walker  and  Gilman  ijl£r — fulM' 
The  mortgage  to  Oilman  was  acknowledged  and  recorded  in  Sep-  ^         ,  ^-^..^^ 
tember,  1844.    After  death  of  McCumber,  Oilman  sued  out  scire    .y^      (PfiU9 
facias  to  foreclose  his  mortgage,  and  took  iudg^ment  in  April.  1846>  ^^*      /r 
for  $/g4a:    rne  premises  in  question  were  sold  on  this  judgment  for  h\^$^  p.^ri'^ 
$393.07,  and  Oilman  became  the  purchaser;  the  redemption  expired,  ^^  l)£u  ^ 
and  Oilman  took  a  ^eed  from  the  sheriff.    Walker,  bv  order  of  a  de-  i^^^   )t~7^^ 
cree  in'chanceryj  conveyed  the  lots  in  question  to  Oilman.    In  the  y  vX^JIj 

spring  of  1849,  Oilman  made  improvements  on  the  premises  by  x^-^f^    <x      J 
moving  a  wooden  building,  variously  estimated  from  $25  to  $100,   <2a*^^ '«^*^ 
and  erecting  a  new  building  in  its  place ;  by  laying  new  floors,  put-  lAj^J /h'/^' 
ting  on  blinds,  &c.  *y^  ^-^/ 

The  decree  was  rendered  by  J.  0.  Wilson,  Judge,  at  April  term,  ^  ^ti^^yy 
1854,  of  the  Boone  Circuit  Court.  • r 

Caton,  J.     The  case  of  McCumher  y.  Oilman,  reported  in  13  111.  \ )  (a^^  ^ 

543,  disposes  of  all  claim  which  the  defendant  could  assert  undelTl— -*■ 

jhejudgment  of  foreclosure,  which  was  there  reversed,  and  leaves  I  dju^t^^u^'^^ 
him  simply  in  the  position  of  a  mortgagee  in  possession  for  condi-    /^  cL/i^t0^* 
lion  broken,  and  leaves  nothing  to  be  decided  in  this  case  except  to  ff       ^^        j 
determine  how  much  he  shall  be  entitled  to  for  repairs  or  improve-    iMX^^  *^*^ 
ments  which  he  has  put  upon  the  premises  during  his  possession. 
The  rule  on  this  subject  has  been  as  well  settled  by  this  court  as  its  ^^ 
nature  will  admit.     It  is  not  only  the  right,  but  it  is  the  duty  of  ^ 

the  mortgagee  in  possession,  to  put  upon  the  premises  all  necessary"  <3y^^6^^<r  ^<h 
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and  proper  repairs  to  prevent  them  from  going  to  waste,  and  to 
reimburse  himself  out  of  the  rents  and  profits,  unless,  indeed,  the 
condition  of  the  premises  would  make  it  injudicious  to  make  such 
repairs.  Circumstances  might  exist  where  it  would  be  better  for 
the  estate  to  abandon  the  improvements  altogether,  than  to  repair 
them,  in  such  a  case,  the  court  could  not  sanction  an  expenditure 
thus  injudiciously  made.  But  the  rule  does  not  admit  the  mort- 
gagee in  possession  to  make  new  improvements  at  the  expense  of 
the  estate;  although  circumstances  may  exist  which  will  authorize 
flie  court,  in  stating  the  account,  to  allow  the  mortgagee  for  new 
improvements  which  he  was  in  strictness  not  authorized  to  make  at 
the  expense  of  the  mortgagor.  {McConnel  v.  Iloldbusli,  11  111. 
61.)  In  that  case  an  allowance  was  directed  to  be  made  for  new 
improvements,  provided  certain  facts  should  be  established  upon  a 
further  hearing.  The  facts  further  to  be  established  were  indi- 
cated in  the  opinion  of  the  court,  as  follows :  ^^ere  we  convinced 
that  the  improvement  was  made  in  good  faith,  the  defendants  be- 
lieving they  had  made  a  valid  purchase  of  the  premises,  and  that  . 
the  expenditure  was  a  judicious  one  for  the  benefit  of  the  estate>  \ 
we  think  they  should  be  allowed  for  them.^^  In  this  case  there  ia 
no  doubt  that  the  improvements  were  made  in  good  faith,  the  de- 
fendant believing  that  he  had  made  a  valid  purchase  of  the  estate^ 
and  that  he  was  expending  his  money  upon  his  own  absolute  prop- 
erty. He  purchased  it  under  a  judgment  of  the  circuit  court  fore- 
closing this  same  mortgage,  and  after  the  time  allowed  for  redemp- 
tion had  expired  he  took  a  sheriff's  deed,  and  we  have  no  reason 
to  doubt  that  he  supposed  his  title  good.  Under  this  supposition  he 
made  the  improvements,  and  with  himself  as  owner,  it  may  be  very 
true  that  the  improvements  were  quite  judicious  and  proper.     But  ^        . 

It  by  no  means  follows  that,  -ee^ftsefeaf;  the  estate  as  belonging  c^/»*>t-«  ^^-^^^ 
to  the  heirs  of  McCumberTthe  new  improvements  were  judicious 
and  proper!  Indeed  it  is  very  manifest  that  they  were  not,  espec- 
ially as  to  the  new  stone  house  which  the  defendant  erected  on  the 
premises.  The  propriety  of  the  expenditure  must  be  determined 
with  reference  to  the  circumstances  of  the  heirs  of  the  mortgagor, 
for  it  was  upon  their  estate  that  the  improvement  was  made,  and  it 
is  against  them  that  the  expense  is  sought  to  be  charged. 
It  is  a  very  hard,  if  not  an  unjust  rule,  which  in  any  ca^e  makes 
one  a  debtor  against  his  will;  and  it  is  very  clear  that  it  should 
never  be  done,  unless  it  is  manifestly  to  his  advantage,  as  well  as 
just  and  proper  as  to  the  other  party.  Were  we  to  consider  the  caso 
of  Oilman  alone,  there  can  be  no  doubt  that  he  should  bo  compen- 
sated to  the  extent  of  the  enhanced  value  of  the  premises  by  reason 
of  this  expenditure;  but  when  we  consider  the  situation  and  circum- 
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stances  of  the  complainants,  there  can  be  no  doubt  it  would  be  great 
injustice  to  them  to  impose  such  a  burden  upon  them]  It  would 
be  equivalent  to  denying  them  any  relief  whatever.  Their  father 
died,  leaving  no  estate  whatever  to  these  infant  children  except  this 
house  and  lot,  incumbered  with  this  mortgage  of  about  $165, 
and  leaving  other  debts  amounting  to  about  $220.  The  value  of 
the  premises  was  about  $500,  and  were  then  worth  about  $65  a 
year  in  rents,  but  were  fast  going  to  decay.  The  defendant  took 
possession,  and  not  only  put  the  house  which  was  on  the  premises 
in  thorough,  though  not  extravagant  repair,  but  he  put  a  new  fence 
upon  the  lot,  and  removed  a  wooden  kitchen  which  was  attached  to 
the  back  part  of  the  brick  house,  and  worth  from  $25  to  $50,  and 
in  its  place  erected  a  new  stone  house,  at  an  expense  in  the  whole 
of  about  $1,200,  which  he  now  insists  the  defendants  shall  pav  him 
before  they  shall  be  allowed  to  redeem  the  premises  from  the  mort- 
gage which  their  ancestor  agreed  to  pay  him,  and  to  satisfy  which 
alone  he  had  a  right  to  take  the  possession.  The  case  has  to  be  but 
stated  to  show,  that  to  allow  it  is  equivalent  to  depriving  the  heirs 
altogether  of  their  rights  and  interests  in  the  premises;  for  it  is 
perfectly  manifest,  that  it  is  utterly  out  of  their  power  to  redeem 
the  estate  from  the  mortgage  and  to  pay  for  these  improvements. 
No  court,  and  no  judicious  individual  having  charge  of  the  estate 
and  interest  of  these  infants,  could  have  sanctioned  such  an  ex- 
penditure at  the  time  it  was  made,  knowing  that  it  was  to  be 
charged  to  them  when  they  should  come  to  redeem,  and  knowing 
that  they  had  nothing  in  the  world  with  which  to  pay  it.  The  im- 
provements must  have  been  proper  and  desirable  as  to  them  anc 
in  their  circumstances,  before  they  can  be  pronounced  judicious  and 
the  estate  charged  with  themT  And  at  least  as  to  the  new  house  or 
addition,  and  the  new  fence,  we  are  of  opinion  that  the  rules  of 
lav  do  not  admit  of  their  allowance.  The  defendant's  claim  for 
mprovements  is  not  a  matter  of  strict  right,  and  hence  to  deter- 
mine its  justness  we  must  consider  the  position  of  the  other  parties ; 
ajid  when  this  is  done,  we  see  at  once  that  to  enforce  a  claim 
against  them  for  benefits  which  have  been  volunteered  to  them, 
and  to  which  they  have  never  given  the  least  encouragement,  would, 
in  all  probability,  deprive  them  of  a  clear  right,  without  any  fault 
or  act  of  theirs.  We  are  of  opinion  that  the  court  erred  in  requir- 
ing the  complainants  to  pay  to  the  defendant  the  value  of  the  new 
-improvements  which  he  placed  upon  the  premises  while  they  were 
in  his  possession.  There  is  serious  doubt  whether  even  the  repairs 
put  upon  the  brick  house  were  not  more  extensive  than  were  strictly 
necessary  to  preserve  the  estate  from  waste  and  make  it  tenantable, 
and  more  than  were  strictly  judicious,  when  we  consider  the  cir- 
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cumstances  of  the  complainants;  but  upon  the  whole  ve  have 
thought  it  proper  to  direct  that  they  should  be  allowed  to  the  de- 
jendant  in  taking  the  account.  I  have  looked  through  the  evidence 
with  some  care,  with  the  hope  of  being  able  to  make  up  a  satisfac- 
tory account  between  the  parties,  and  thus  save  the  expense  and 
trouble  of  another  reference,  but  find  that  I  am  unable  to  do  so. 
Hence  we  must  confine  ourselves  to  laying  down  the  principle  upon 
which  the  account  should  be  stated.  The  suit  must  be  remanded, 
with  directions  that  the  defendant  be  allowed  the  value  of  the  re- 
pairs placed  upon  the  brick  house  alone,  including  the  cellar  and 
well,  and  also  all  taxes  paid  by  him  upon  the  premises,  as  well 
as  the  amount  due  upon  the  mortgage.  The  evidence  in  this  record 
does  not  show  that  he  has  paid  the  balance  due  from  McCumber 
for  the  purchase  of  the  lot.  Should  he  establish  by  proof  that  he 
made  such  payment,  prior  to  the  time  when  he  obtained  the  title 
from  Walker,  he  should  be  credited  with  the  amount  thus  paid  and 
interest  thereon  from  the  date  of  payment.  If  he  has  kept  the  prop- 
erty insured,  for  that  he  should  be  credited  also.  He  should  be 
charged  with  the  value  of  the  rent  of  the  premises,  exclusive  of  the 
new  improvements  which  he  has  put  upon  them  and  for  which  he 
gets  no  allowance  in  making  up  the  account.  The  value  of  the 
rent  is  to  be  estimated  of  the  premises  with  the  repairs  for  which 
he  receives  a  credit.  The  rents  to  be  applied  in  extinguishn^ent 
of  the  taxes  paid,  repairs,  &c.,  first,  and,  should  any  balance  remain. 
then  towards  the  interest  due  upon  the  mortgage,  and  thfa  the  prin- 
cipal; annual  rests  being  made  in  computation.  Or,  if  the 
amount  paid  for  taxes,  repairs,  &c.,  should  exceed  the  value  of  the 
rents,  interest  may  be  allowed  upon  the  excess.  No  charge  to  be 
made  for  the  wooden  shed  or  kitchen  removed. 

The  decree  must  be  reversed,  and  the  suit  remanded,  with  direo- 
tions  to  the  Circuit  Court  to  proceed  conformably  to  the  principles 

MORGAN  V.  WALBRIDGEyj^,^^^^,^^^^    tC;(- fCiu   (^»^^ 

Supreme  Court  of  Vermont,  1883.  /I^xajZ*^    »/,  Lt^^  A*^-*^*^ ' 

(h^  Yt.  ASSh.)  CAuZt    h*^     CutxL    /-**---6, 

Bill  in  chancery  to  redeem  certain  mortgaged  premises  in  the  ^ 

possession  of  the  mortgagee.     Heard  on  bill,  answer  and  the  report  ^^^^£4^^  ^^*€j^ 
of  a  special  master,  March  Term,  1883,  Essex  County.    Boss,  Chan-  (/i^ls  jC  U 
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cellor,  decreed  that  the  orator  could  redeem  by  paying  $329.81. 
The  chancellor  stated  that  in  his  judgment  this  case  was  exception/ 
to  the  general  rule  that  a  mortgagee  in  possession  could  not  improve  f 
the  mortgagor  out  of  his  estate. 

The  master  found,  that  the  balance  due  from  the  orator  on  the 
bank  notes,  money  paid  to  Ingalls,  etc.,  was  $229.81 ;  that  the  use  of 
the  premises  while  occupied  by  the  defendant  was  $200 ;  and  that 
the  value  of  tho  land  was  enhanced  $300  by  reason  of  the  improve- 
ments. It  was  a  part  of  the  decree  below  that  the  defendant,  on 
payment  of  the  $329.81  by  the  orator,  should  deed  back  and  sur- 
render the  bank  notes  which  had  not  been  fully  paid.  The  other 
facts  are  stated  in  the  opinion. 

Bates  &  May  for  the  orator. — The  court  will  treat  the  deed  as  a 
mortgage.  (Wright  v.  Bates,  13  Vt.  341;  Hills  v.  Loomis,  42 
Vt.  562.)  The  note  which  H.  &  W.  signed  as  sureties  is  not  at 
present  paid.  {Reed  v.  Oannon,  5  N.  Y.  348;  Strike  v.  McDon- 
ald, 3  Harr.  &  G.  191.)  The  improvements  are  not  of  such 
a  character  as  to  warrant  an  allowance  of  the  same.  The  mas- 
ter makes  no  finding  as  to  whether  any  of  the  improvements 
were  reasonably  necessary  and  proper;  if  not  so  found  the 
court  cannot  infer  that  they  were  so.  {Saunders  v.  Frost,  5  Pick. 
259;  2  Jones  Mort.  1129.)  The  charge  for  clearing  the  land  is  not 
allowable  {Moore  v.  Cable,  1  John.  Ch.  385;  Morrison  v.  McLeod, 
2  Ired.  Eq.  108 ;  2  Kent  Com.  334 ;  Sanders  v.  Wilson,  34  Vt.  318 ;) 
nor  the  charge  for  building  the  bam.  {Russell  v.  Blake,  2  Pick.  505 ; 
Reed  v.  Reed,  10  Pick.  398;  Beckman  v.  Wilson,  10  Eeporter,  554.) 

Nichols  &  Dunnett,  for  the  defendants. — Defendant  concedes 
the  general  rule  that  a  mortgagee  cannot  improve  the  mort- 
gagor out  of  his  estate;  but  this  case  is  a  plain  and  well-recog- 
nized exception  to  the  rule.  A  mortgagee  in  possession  mak- 
ing improvements  upon  the  mortgaged  premises  in  the  belief 
that  his  title  is  perfect  is  entitled  to  remuneration  for  expense  so 
incurred  to  an  amount  equal  to  the  enhanced  value  of  the  premises. 
{Howard  v.  Harris,  2  Lead.  Cas.  Eq.,  p.  2011 ;  Whitney  v.  Richard- 
son, 31  Vt.  300  ;'2  Jones  Mort.  1128;  Green  y^Biddle,  8  Wheat.  77; 
4  Wait  Act.  &  Def.  578 ;  2  Story  Eq.,  s.  1237,  n.  1 ;  2  Wash  R.  P.,  p. 
220 ;  French  v.  Burtis,  35  Conn,  359.) 

The  opinion  of  the  court  was  delivered  by 

Powers^  J.  This  is  a  bill  to  redeem  certain  mortgaged  premises 
now  in  the  possession  of  the  defendant  Walbridge  as  mortgagee,  anT 
encumbered  by  a  mortgage  executed  by  Walbridge  to  defendant 
Chase.  The  right  of  redemption  as  against  Walbridge  is  conceded ; 
and  the  master  reports  that  Chase  took  his  mortgage  with  notice 
of  the  orator^s  equity,  and  thus  the  right  of  redemption  exists  in 
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favor  of  the  orator  against  him.  The  question  in  hand  is,  what 
shall  the  orator  pay  as  the  price  of  redemption? 

Hill  &  Walbridge  were  sureties  for  the  orator  on  sundry  notes 
to  various  banks,  and  to  indemnify  his  sureties,  the  orator,  August 
29,  187(),  executed  to  them  a  quit-claim  deed  of  the  premises  in 
question.  This  deed,  thougn  absolute  inform,  was  in  fact  a  mort- 
gage, and  an  equity  of  redemption  under  it  remained  in  the  orator, 
toall  intents  and  purposes,  as  complete  and  perfect  as  though  it 
had  been  in  form  a  mortgage.  Hill  &  Walbridge  failed,  and,  among 
other  conveyances  in  the  adjustment  of  their  affairs,  in  the  fall  of 
1876,  conveyed  the  premises  in  question  to  Ingalls,  in  trust  for  their 
creditors; — Ingalls^  however,  taking  such  conveyance  with  notice 
of  the  orator^s  equity!  In  the  spring  of  1878,  the  orator  was  noti- 
fied  that  Ingalls  was  about  to  sell  said  premises,  and  that  the  ora- 
tor could  have  them  for  $100.  The  orator  declining  to  purchase, 
Walbridge^  his  co-surety  Hill  having  died,  procured  one  Tilton 
to  take  a  conveyance  and  pay  $100,  Walbridge  furnishing  the 
money.  This  conveyance  was  on  April  23,  1878.  This  money 
was  paid  out  for  the  orator^s  benefit  on  his  notes  upon^which  Wal- 
bridge was  surety,  and  for  taxes. 

Dec.  9,  1878,  Tilton  quit-claimed  the  premises  to  Walbridgp, 
and  on  the  same  day  Walbridge  mortgaged  the  same  to  defendant 
Chase.  At  the  time  of  the  conveyance  to  Hill  &  Walbridge  by 
the  orator,  and  until  Walbridge  made  the  improvements  herein- 
after  described,  the  land  was  or  comparatively  little  value  without 
a  considerable  expenditure  of  labor  and  money.  The  wood  and 
large  timber  had  been  taken  oflf,  and  it  had  run  up  to  sprouts  and 
bushes,  so  as  to  make  it  a  difficult  and  expensive  piece  of  land  to 
clear.  From  the  master^s  report  it  is  apparent  that  the  land  was 
in  no  condition  to  yield  any  income,  and  could  only  be  made  val- 
uable by  being  burned  over,  grubbed  and  fitted  for  cultivation. 

Walbridge.  after  the  orator  declined  to  take  a  conveyance  from 
Ingalls  and  pay  $100  (which  the  master  finds  was  the  value  of 
the  premises  at  the  time),  supposed,  when  Ingalls  sold  to  Tilton, 
and  Tilton  to  Inm,  that  he  had  secured  a  good  title  to  the  land,  and 
the  orator's  equity  of  redemption  was  extinguished.  Thereupon, 
in  the  belief  that  he  had  a  good  title,  he  went  on  and  made  perma- 
nent and  valuable  improvements  upon  the  land,  in  the  years  1879, 
1880,  1881,  and  1882.  He  cleared  up  the  land,  smoothed  the  sur- 
face, built  fences,  and  erected  a  small  barn.  All  his  improvements 
were  m  kind  and  character,  such  as  good  husbandry  required,  such 
as  alone  made  it  valuable,  and  such  as  a  prudent  owner  would  have 
m^^.  The  orator  knew  of  the  improvements  as  they  wore  from 
time  to  time  going  on,  and  made  no  objection  thereto,  and  asserted 
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no  right  or  wish  to  redeem  until  the  summer  of  1881,  when,  through 
0.  F.  Harvey,  he  communicated  to  Walbridge  his  desire  to  redeem. 
In  March,  1882,  the  orator  offered  to  pay  Walbridge  $125,  and 
called  on  him  for  a  deed.  At  this  time,  and  when  Harvey  inter- 
viewed Walbridge  in  1881,  the  improvements  had  been  substantially 
all  made,  costing  Walbridge  about  $375,  and  enhancing  the  value  of 
the  premises,  as  the  master  reports,  $300. 

Are  these  improvements  chargeable  to  the  orator  on  redemption  ? 

The  general  rule  is  conceded,  that  a  mortgagee  in  possession  with- 
out foreclosure  cannot  improve  the  mortgagor  out  of  his  estate. 
The  mortgagee  is  not  in  possession  as  owner,  but  as  a  quasi  trustee, 
to  keep  the  premises  in  proper  repair,  carry  them  on  according  to 
the  rules  of  good  husbandry,  and  apply  the  rents  and  profits  to  the 
extinguishment  of  his  mortgage  debt.  As  a  general  proposition, 
lasting  improvements  cannot  be  made  at  the  expense  of  the  mort- 
gagor, if  he  elects  to  redeem.  But  it  is  a  rule  of  general  applica- 
tion in  courts  of  equity  that  he  who  seeks  equity  must  do  equity 
It  is  obvious  that  the  orator  had  no  interest  to  redeem  the  premises 
before  the  improvements  were  made ;  and,  upon  foreclosure  brought^ 
he  would,  doubtless,  have  declined  to  redeem.  He  had  declined  to 
take  the  title  at  the  actual  value  of  the  land.  It  was  only  after 
the  improvements  had  made  the  land  of  productive  value  that  he 
discovered  a  wish  to  redeem.  He  was  not  improved  out  of  an  I 
estate,  but  was  improved  into  one.  He  stood  by  in  silence,  and  sawf 
the  improvements  going  on,  and  now,  when  the  land  has  been  made 
of  practical  value,  seeks  to  reap  the  benefit  of  such  improvements 
by  paying  its  original  value  with  interest.  This  proposition  is  too 
unrighteous  to  meet  the  approval  of  a  court  of  equity.  The  case 
is  not  that  of  a  farm  already  in  a  condition  to  be  carried  on,  like 
Sanders  v.  Wilson,  34  Vt.  318;  nor  that  of  wild  land,  like  Moore  v. 
Cable,  1  Johns.  Ch.  385;  but  it  is  the  case  of  land  partially  sub- 
dued, requiring  further  expenditure  to  bring  it  to  productive  value. 
The  rule  forbidding  an  allowance  for  permanent  improvements 
is  not  an  inflexible  one,  but  is  suspended  in  exceptional  cases,  if 
justice  and  the  equity  of  the  case  require  it.  (4  Kent  Com.  167 
and  note.)  Such  allowance  has  been  made  where  the  mortgagee  has 
acted  in  good  faith  and  under  the  mistaken  notion  that  the  right 
of  redemption  has  been  barred  (Benedict  v.  Oilman,  4  Paige,  58) ; 
and  where  the  mortgagor  has  been  slow  to  act  and  has  thus  led  to 
a  false  impression  by  his  silence  (Mickles  v.  Dillaye,  17  N.  Y.  80) ; 
and  where  the  mortgagee  makes  the  improvements  supposing  he 
is  the  absolute  owner  (Hill,  Mort.  297) ;  and  where  the  mortgagee 
has  been  long  in  possession  and  suffered  to  treat  the  estate  as  his 
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own,  and  the  mortgagor  stands  by  and  in  silence  permits  the  im- 
provements to  be  made  {Neal  v.  Hagthrop,  3  Bland  Ch.  590). 

When  the  mortgagee  has  been  lulled  into  the  belief  that  the 
right  of  redemption  has  been  barred  or  abandoned,  and  the  mort- 
gagor, knowing,  or  having  reason  to  believe,  that  the  mortgagee 
supposes  that  he  is  the  absolute  owner,  stands  by  and  sees  the  mort- 
gagee make  lasting  improvements  upon  the  land,  in  kind  and  char- 
acter such  as  the  land  in  its  condition  and  wants  clearly  requires, 
and  which  are  obviously  sanctioned  by  the  usages  of  good  husbandry 
and  faithful  stewardship,  then  the  right  to  redeem  will  be  burdened 
with  the  expense  of  such  improvements. 

This  rule  is  well  fortified  by  authority,  and  is  securely  grounded 
in  reason  and  justice;  and  this  case  is  one  proper  for  its  application. 

Decree  affirmed.^ 


(b)  Rents  and  Profits — Annual  Rests. 

ANONYMOUS. 

High  Court  of  Chancery,  1682. 

(1  Vem.  45.) 

A  mortgagee  shall  not  account  according  to  the  value  of  the  land, 
viz.  He  shall  not  be  bound  by  any  proof  that  the  land  was  worth 
so  much,  unless  you  can  likewise  prove  that  he  did  actually  make 
so  much  of  it,  or  might  have  done  so  had  it  not  been  for  his  wilful 
default:  as  if  he  turned  out  a  sufficient  tenant,  that  held  it  at  so 
much  rent,  or  refused  to  accept  a  sufficient  tenant  that  would  have 
given  so  much  for  it.  ^  y    i       ^^^        ^  t 
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High  Court  op  Chancery,  1806.  ^   fjC^H^  •    ^  '^    ^^i/2L 

Exceptions  were  taken  by  the  defendant,  a  mortgagor,  to  the  Maa-,   j   j    y     \^^ 
ter's  report :  first,  that  the  Master  had  charged  the  plaintiff,  a  mort-  ^         *^ 

*  Valuable  and  lasting  improvements  allowed  out  of  the  rents  and  profits 


if  made  with  the  knowledge  of  mortgagor  and  without  objection  from  him:       'HtJ 
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gagee  in  possession  personally,  and  by  a  receiver  under  his  appoint- 
ment,  with  the  rents  actually  received:  whereas  he  ought  to  have 
been  charged,  according  to  the  circumstances  in  evidence,  with  the 
improved  rents,  at  which  the  estates  had  been  since  let  by  the  re- 
ceu'cr  appointed  by  the  Court,  and  which  ought  to  have  beiui 
obtained  by  the  plaintiff,  ornis  receiver,  but  for  their  wilful  neg- 
lect or  default.  Another  exception  was,  that  the  Master  had  alloweil 


U\c  plaintiff  the"  sum  of  (58/.  for  the  expense  of  opening  a  slate 
(|uarry:  the  defendant  contending  that  it  was  an  illegal  and  im- 
j) roper  act ;  and  the  only  benefit  accruing  to  the  estate  thereby  being 
tlie  sum  of  21.  charged  to  the  plaintiff's  account,  as  the  produce  of 
tlie  slates.  The  defendant  was  out  of  possession  long  before  the 
plaintiff  entered,  prior  mortgages  having  been  in  possession,  whom 
he  paid,  to  prevent  foreclosure. 

The  Lokd  Chancellor  [Lord  Erskine].  I  do  not  mean  to  say 
that  to  charge  a  mortgagee  in  possession  actual  fraud  is  necessary. 
It  is  sufficient  if  there  is  plain,  obvious  and  gross  negligence,  by  not 
making  use  of  facts  within  his  knowledge,  so  as  to  give  the  mort- 
gagor  the  full  benefit  that  the  mortgagee  in  possession  of  the  estate 
of  the  mortgagor  ought  to  give  him.  If,  for  instance,  the  mortgagee 
turns  out  a  sufficient  tenant,  and,  having  notice  that  the  estate  was 
under-let,  takes  a  new  tenant,  another  person  offering  more;  an 
offer,  however,  not  to  be  accepted  rashly.  But  this  case  does  not 
furnish  even  that  ground ;  for  with  the  exception  of  a  proposition  to 
give  7/.  a  year  for  one  tenement,  instead  of  5/.  a  year,  the  rent  then 
paid,  there  is  no  proof  of  any  proposal  for  an  increase.  A  reason  also 
is  assigned  for  not  accepting  the  proposal  in  that  instance ;  that  the 
tenant  was  in  arrear,  and  the  plaintiff  was  apprehensive  of  losing 
that  arrear;  and  there  is  more  difficulty  where  the  estate  consists  of 
a  number  of  distinct  tenements. 

Another  circumstance  that  weighs  with  me  is  that  the  mort- 
gagor, if  he  knows  the  estate  is  under-let,  ought  to  give  notice  to 
the  mortgagee,  and  to  afford  his  advice  and  aid  for  the  purpose 
of  making  the  estate  as  productive  as  possible.  If  he  communi- 
cated to  the  mortgagee  plans  of  improvement  in  his  contemplation, 
which  were  disappointed  by  the  embarrassment  of  his  affairs,  the 
Court  might  take  a  stricter  view  of  the  mortgagee's  conduct.  In 
this  instance  not  only  such  notice  was  not  given,  but  during  this 
whole  period  of  16  years,  while  the  mortgagor  was  out  of  possession, 
he  never  stated  that  the  estate  was  not  managed  as  it  might  be.* 
Can  the  mortgagor  lie  by,  not  giving  notice  that  a  greater  rent  may 
be  made,  and  come  afterwards,  by  way  of  penal  inquiry,  to  charge 
the  mortgagee  with  the  effect  of  his  own  negligence?     I  agree  to 

*  Compare  ^fo8hier  v.  Norton,  100  111.  63,  72   (1881). 


ait    ^  do 


^^M  . 


^==-hsh 


SEC.  v.]  FELCH    V.    FELCH.  545 

the  principle  that  has  been  stated  by  the  Solicitor-General,  that  it 
would  be  dangerous  to  say  the  mortgagee  is  not  answerable  except 
for  fraud,  and  would  contradict  many  decrees.     If  such  gross  neg-  A 
ligence  can  be  shewn  as  comes  up  to  the  description  of  wilful  de-M 
fault,  he  ought  to  be  answerable  for  it. 

But  I  determine  this  exception  upon  the  principle  that  a  mort- 
gagee, taking  possession,  is  to  take  the  fair  rents  and  profits,  and  is 
not  bound  to  engage  in  adventures  and  speculations  for  the  benefit 
of  the  mortgagor,  but  is  liable  only  for  wilful  default,  of  which 
in  this  instance  there  is  no  pretence,  this  mortgagor  not  having  even 
communicated  that  he  had  any  contemplation  of  improvement  or 
proposed  tenants.  It  would  be  jnost  dangerous  to  entangle  mort- 
gagees in  a  minute  inquiry,  whether  some  person  would  have  given 
more,  which  was  never  communicated. 

Upon  the  same  principle  on  which  I  determine  the  first  exception 
in  favour  of  the  mortgagee,  I  must  determine  the  other  exception 
against  him.  The  principle  is  the  safety  of  mortgagees.  The  line 
cannot  be  drawn.  How  can  it  be  ascertained  that  the  mortgagor 
will  want  a  slate  quarry?  The  amount  is  in  this  instance  incon- 
siderable, but  the  principle  would  reach  the  case  of  a  mine.  The 
mortgagee,  therefore,  having  engaged  in  this  speculation,  must  spec-l 
ulate  at  his  own  hazard. 

The  first  exception  was  overruled,  and  the  other  allowed. 

FELCH  V.  FELCH.  «**--^    <«■     ^t^-*-**    '^^  f 

CouBT  OP  Chancery  of  Vermont,  1846.-  r],  ^      ji  t    ail 

(9  Law  Bep.  217.)    .      ' ^"^ /,   \L.^  .    /A. 

This  was  a  bill  of  foreclosure  against  the  mortgagor  and  others,  %tu^£,^  ^2- 
subsequent  incumbrancers.     The  bill  was  taken  as  confessed,  under  JL^  ^Ll^*^ 
a  rule  that  the  defendant  should  have  the  same  right  to  call  the/*V^    ^        ^. 
plaintiff  to  account  before  the  master  for  all  rents  and  profits  oC^\^  ^    ^^% 
the  mortgaged  premises,  for  which  he  was  liable,  as  if  the  defend- 
ants had  filed  a  cross  bill ;  and  that  the  plaintiff  in  his  turn  should 
have  the  same  rights  in  accounting  as  if  he  had  made  answer  to  the 
cross  bill.     It  was  accordingly  referred  to  one  of  the  masters  of 
the  court  to  state  the  sum  due  in  equity,     rne  only  questions  raised 
upon  the  master's  report  were  in  regard  to  the  liability  of  the  plain- 
tiff for  rents  and  profits  while  he  had  been  in  possession  of  the 
premises  during  the  last  year.     In  regard  to  this  the  master  re- 
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ported  the  following  facts :  The  plaintiff,  before  he  took  possession 
of  the  premises,  which  consisted  of  a  farm  and  small  tenement, 
brought  ejectment  against  the  mortgagor,  and  recovered  judgment 
for  tne  seisin  and  possession  of  the  premises,  which  the  mortgagor 
having  abandoned,  the  plaintiff  took  possession,  and  personally 
occupied  the  land  and  cultivated  it  in  such  manner  as  he  best  could ^ 
living  at  some  distance  from  it,  and  having  no  opportunity  to  rent 
the  house.  The  master  reported  that  in  consequence  of  the  plain- 
tiff's living  at  some  distance  from  the  premises  and  conducting  his 
agricultural  operations  at  some  disadvantage  on  that  account,  and 
not  occupying  the  house,  he  did  not  derive  as  much  benefit  from 
the  use  as  what  would  be  considered  a  reasonable  rent  for  the  prem- 
ises for  one  wno  resided  thereon,  and  referred  it  to  the  court  to 
determine  for  which  of  two  sums  so  fixed  the  plaintiff  was  liable  in 
equity. 

After  argument  by  Paddock  for  the  plaintiff  and  Underwood  for 
the  defendants 

The  Chancelloh,  Redfield,  delivered  the  following  opinion: 

The  importance  of  this  question,  rather  than  the  amount  here  in- 
volved, and  the  consideration  that  bills  of  foreclosure  are  not  ordi- 
narily appealable  from  this  to  the  Supreme  Court,  has  induced  m& 
to  examine  this  case  with  more  care  than  I  should  otherwise  have 
done.     I  think  it  obvious  that  the  mortgagee,  under  the  circum-  ll 
stances  of  this  case,  cannot  be  made  liable  for  anything  more  than  f| 
the  actual  profits.     And  this,  I  think,  may  be  shown  by  the  oath  of  ^ 
the  plaintiff  in  support  of  his  account  of  disbursements  and  re- 
ceipts.    For  in  regard  to  the  rents  and  profits  of  the  mortgaged 
premises,  while  he  occupied  them  he  is  strictly  a  defendant,  and  the 
accounting  party.     The  regular  course  in  such  case  would  be  for 
the  defendants  to  file  a  cross  bill,  calling  upon  the  plaintiff  to  state 
the  amount  of  rents  and  profits,  which  strictly  he  should  do  in  his 
answer  to  such  cross  bill;  but  the  same  result  was  here  attained  ^ 
by  the  nile  under  which  the  bill  was  taken  as  confessed. 

But  the  defendants  objected  not  only  to  the  mode  of  trial  before 
the  master,  but  also  that  the  plaintiff  should,  while  personally  occu- 
pying the  premises,  be  made  liable  for  a  reasonable  rent,  without 
reference  to  his  actual  receipts.  This  latter  objection  deserves  a 
more  extended  consideration,  perhaps,  in  consequence  of  its  general 
importance. 

1.  Upon  principle  it  is  difficult  to  perceive  why  the  mortgagee, 
who   takes   possession   of   the   premises   while   vacant,   and   long 
after  his  debt  becomes  due,  should  be  held  to  any  stricter  accounta- 
bility than  other  trustees.    It  is  the  fault  of  the  mortgagor,  in  the  11 
first  instance,  that  the  debt  is  not  paid,  and  that  in  consequence  ll 
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V<  the  mortgagee  is  compelled  to  take  possession.  2.  It  is  contrary  to 
the  contract  of  the  parties,  and  to  the  ordinary  expectation  in  such 
cases,  that  the  mortgagee  should  be  compelled  to  resort  to  the  land 
for  the  payment  either  of  his  debt  or  interest.  3.  If  there  are  snl)- 
sequent  incumbrancers,  who  are  ultimately  and  principally  inter- 
ested in  the  avails  of  the  security,  it  would  seem  more  their  duty 
than  that  of  the  first  mortgagee  either  to  remove  the  first  incum- 
brance, and  thus  take  the  control  of  the  premises,  or  else  to  find  a 
tenant  who  will  render  a  reasonable  rent.  Under  such  circum-j( 
stances,  to  require  of  the  plaintiff  more  than  ordinary  diligence  I  \ 
would  seem  manifestly  unreasonable  and  unjust.  In  ordinary  trusts 
the  trustee  is  held  only  to  common  diligence,  or  such  as  men  ordi- 
narily exercise  in  their  own  affairs,  and  to  account  in  that  way  for 
the  profits  actually  received  from  the  trust  estate,  or  which  might// 
have  been  received  but  for  the  neglect  of  such  common  diligence. 

In  looking  into  the  books  I  think  no  doubt  can  be  entertained 
that  such  has  been  the  general  rule  in  regard  to  mortgagees  in  pos- 
session ever  since  the  time  of  the  case  in  1  Vernon,  45  (1682),  which 
as  it  is  very  brief,  and  seems  to  form  the  basis  of  the  subsequent 
decisions  upon  the  subject,  may  be  here  excused.  "A  mortgagee 
shall  not  account  according  to  the  value  of  the  land,  viz. :  He  shall 
not  be  bound  by  any  proof  that  the  land  was  worth  so  much,  unless 
you  can  likewise  prove  that  he  did  actually  make  so  much  of  it,  or 
might  have  done  so  had  it  not  been  for  his  wilful  default ;  as  if  he 
turned  out  a  sufficient  tenant,  that  held  it  at  so  much  rent,  or  re- 
fused to  accept  a  sufficient  tenant,  that  would  have  given  so  much 
for  it."  There  is  in  the  present  case  no  pretence  that  the  plaintiff  |i 
turned  out  or  rejected  a  tenant,  or  that  one  could  have  been  found,  II 
or  that,  under  the  circumstances  under  which  he  came  on  the  ' 
premises,  he  could  have  realized  more  than  he  did.  He  must,  then, 
I  conclude,  according  to  the  case  from  Vernon,  be  liable  only  for 
what  profits  he  actuary  did  receive.  This  case  is  followed  almost 
in  terms  by  Ch.  J.  Swift,  2  Dig.  193,  2  Powell  on  Mort.  272 ;  by 
Chancellor  Kent,  4  Comm.  166,  and  in  Hughes  v.  Williams,  12 
Vesey,  493,  and  in  Mr.  Perkins's  note  to  this  last  case,  where  all 
the  modem  authorities  are  collected  and  digested.  That  this  is  the 
general  rule  of  the  liability  of  trustees  cannot  be  denied.  The  ex- 
ceptions to  this  rule,  where  trustees  have  been  made  liable  for  rents 
and  profits  which  they  might  have  received  but  for  their  own  wilful 
default,  will  not  affect  the  present  case,  {Loftus  v.  Swift,  2  Scholes 
&  Lef .  656 ;  Duke  of  Buckingham  v.  Oayer,  1  Vernon,  258 ;  Chap- 
man V.  Tanner,  Id,  267;  Coppring  v.  Cooke,  Id,  270;  Williams  v. 
PricCy  1  Simons  &  Stuart,  581.) 

The  cases  which  have  been  cited  to  show  that  a  mortgagee  who 
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personally  occupies  the  premises,  is  liable  for  a  reasonable  rent  are^z 
not  like  the  present.     Where  the  premises  consist  of  a  tenement  and 
out  buildings  which  are  occupied  by  the  mortgagee,  or  where  the 
mortgagee  refuses  a  tenant  who  will  pay  a  reasonable  rent,  no  other 
rule  could  be  adopted  but  to  make  him  accountable  for  a  reasonable 
rent ;  so  also  he  should  be  accountable  for  a  reasonable  rent  when  || 
he  manages  the  premises  unskilfully  by  reason  of  which  they  become  || 
unprofitable  to  him.     {Van  Buren  v.  Olmstead,  5  Paige,  9;  Bain- 
bridge  V.  Owen,  2  J.  J.  Marshall,  465).     And  in  some  cases,  when 
the  premises  had  suffered  deterioration  while  in  the  possession  of  the 
mortgagee  by  his  default,  such  damage  has  been  ordered  to  be  de- 
ducted from  the  mortgage  debt.   {Kennedy  v.  Baylor,  1  Washington, 
162).     But  none  of  these  exceptions  affect  the  present  case.     The 
orator  is  entitled  to  a  decree  for  the  amount  of  his  mortgage  debt, 
deducting  the  amount  of  profits  actually  received  by  him.*  ^ 


CotJBT  OP  Chancery  of  New  Jersey,  1847.  T"  aVl  »  ^^  — i_ 

(2  Ka^i.  548.)  ,^^^^  Y^^  ^^  ^    .,  A^ 

The  Chancellor  [Halsted].     On  reading  the  testimony,  TTtdZM^^ 
do  not  see  any  good  reason  why  the  report  of  the  Master  should  not  ^^LtUAi^*^ 
be  confirmed.     K  mortgagee,  by  taking  possession,  assumes  the  duty  Sf^*^    A 
of  treating  the  property  as  a  provident  owner  would  treat  it,  and  ^^J^-^^ 
of  using  the  same  ailigence  to  make  it  productive  that  a  Provident       *^v'^^'\^ 
owner  would  use.     If  it  be  a  farm,  he  is  not  at  liberty  to  let  it  lie  ^  ft>Lf^'^^ 
untilled  because  the  house  on  it,  or  the  house  and  farm  together,   Aaa^  €*JtU^ 
were  not  rented.     I  see  no  reason  whv  the  farm  should  not  be  hus-  ^         i      y- 
banded,  though  the  buildings  on  it  were  not  rented.     Again,  a  mort- 
gagee in  possession  is  not  at  liberty  to  permit  the  property  to  go  to 
waste,  but  is  bound  to  keep  it  in  good  ordinary  repair ;  and  if  it  be 
a  farm  he  is  bound  to  good  ordinary  husbandry. 

It  appears  by  the  testimony  that,  for  several  years  of  the  timer 
during  which  the  defendant  has  been  in  possession,  the  property/ 1 
was  not  rented,  and  the  whole  of  it,  farm  and  all,  was  permittedli 
to  lie  uncultivated.     The  Master  reports  that  it  was  not  made 

*The  authorities  generally  are  accord:  Robertson  v.  Campbell^  2  Call. 
(Va.)  421  (1800)  ;  Bogan  v.  Stone,  1  Ala.  496  (1840)  ;  Oerrish  v.  Black, 
104  Mass.  400  (1870)  :  Moshier  v.  Norton,  83  111.  519  (1876)  ;  Moshier  v. 
Norton,  100  HI.  63   (1881). 


/t*^. 


Aer^*->^ 


^^  </Ka<?  ^^-«^  /^y/,  /  ^'^ 


?t^Ji<,     a.---^   ^»-«^    7fei!/fc^    <i^^ 
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satisfactorily  to  appear  to  him  that  the  property  was  thus  unoccu- 
pied without  the  default  of  the  defendant.  The  ground  here  taken 
by  the  Master  raises  this  question:  afarm  of  85  acres,  25  of 
it  in  wood  land,  under  mortgage,  is  taken  possession  of  by  the 
mortgagee  and  rented.  He  remains  thus  in  possession  a  number 
of  years.  Occasionally  during  this  period  the  premises  are  vacant 
and  the  farm  untilled.  Is  it  sufficient  for  the  mortgagee,  thus  in 
possession,  in  order  to  relieve  himself  from  any  charge  for  rents  and 
profits  for  the  years  during  which  the  premises  were  thus  vacant, 
simply  to  say  that  he  could  not  rent  them ;  or  should  he  be  held  to 
show  proper  diligence  to  procure  a  tenant':^  is  the  mortgagor  to 
prove  that  he  might  have  rented  it  but  for  his  wilful  default,  as 
that  he  turned  out  a  sufficient  tenant,  or  refused  to  receive  a  suffi- 
cient tenant,  as  would  seem  to  be  held  in  1  Vem.  45 ;  or  does  the 
jFact  of  the  premises  being  left  vacant  throw  upon  the  mortgagee 
the  burden  of  provmg  reasonable  diligence  to  procure  a  tenant,  as 
seems  to  be  held  in  Meicalf  v.  Campion,  1  Moll.  238. 

It  seems  to  me  that  ir  will  not  do  for  the  mortgagee,  having  thus 
taken  possession,  to  fold  his  arms  and  use  no  means  to  procure 
a  tenant ;  and  1  am  disposed  to  think  he  ought  to  be  held  to  shaw 
reasonable  diligence  to  procure  a  tenant.  But,  at  all  events,  if  the 
farm  and  buildings  are  not  rented  he  ought  to  cause  the  farm  to  be 
tilled,  and  that  in  a  husbandlike  manner. 

^rom  the  testimony  1  think  the  defendant  has  been  negligent, 
to  say  the  least,  in  the  manner  in  which  he  has  treated  the  premises. 
JNo  provident  owner  would  have  treated  them  as  he  has.  They 
have  been  permitted  to  go  greatly  out  of  repair,  and  the  lands  have 
been  so  badly  husbanded  that  for  several  of  the  last  years  the  whole 
premises,  rented  at  first  by  the  mortgagee  for  $100,  have  rented 
for  only  $60,  and  he  has  been  charged  but  that  sum.  The  de- 
fendant, during  several  years,  cut  wood  and  timber  from  the  prem- 
ises and  sold  it.  '^he  Master,  in  stating  the  account,  made  annual 
rests  when  he  found  that  the  wood  ana  timber  and  the  rents  and 
profits  exceeded  the  interest  and  expenses,  and  applied  the  income, 
first,  to  the  interest  and  expense  account,  and  then  to  the  reduction 
of  the  principal.  This  was  objected  to  on  the  part  of  th^  Hpf^TidflTif 
tt  seems  to  me  the  Master  was  right. 

am  satisfied  with  the  general  result  reached  by  the  Master. 

Exceptions  disallowed,^ 


iFan  Biiren  v.  Olmstead,  5  Paige  (N.  Y.)   0   {IS34) "Taccord.    Compare  *^  ^  *^^*J^*/ 

Dewier  v.  Arnold,  2  Sumn.   108,  129    (1834);   Miller  v.  Lincoln,  6  Gray  CU,   ^^O^^  fu^ 

(Mass.)   656   (1856);  Richardson  v.  Wallis,  5  Allen   (Mass.)   78   (1862);  (/kftLuuJi  K 

Bandera  v.  Wilson,  34  Vt.  318  (1861),  and  Bamett  v.  Nelson,  54  Iowa,  41  7         t*^^' 
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PARKINSON  V.  flANBURY.  ^^^^yefe^      ^/  iCfAl    <U^  - 
House  op  Lords,  1867.T^ic«cji^  c»  kj>uc^  ^    ^^^^ 

The  Lord  Chancellor  [Lord  ChelmspordjI— [His  Lordsnip  //^  ^g^  ^ 
stated  the  facts  and  history  of  the  ease  and  the  decree  therein,/^^[  _.  ^-/ 
and  then  proceeded  as  follows:]  ^Li  -^      / 

The  appellant  is  the  administratrix  of  her  father,  John  Farrell  %AZ^y^*^J^^ 
Parkinson,  who  died  on  the  6th  of  October,  1831.     He  was  the    ftt,       T^ 
lessee  of  the  Royal  Oak  public  house,  under  a  lease  for  a  term  of  f^f  wiJUut^^ 
fifty-three  years  from  the  29th  of  September,  1819.     On  the  26th  f^  if^/^^^ 
of  May,  1823,  he  mortgaged  the  Royal  Oak  and  the  eight  houses  in    .   am^  am^^Jf 
Radnor  Street  to  a  person  of  the  name  of  Thomas  Chambers  for  ^^^^  *2^ 
a  sum  of  £2000,  and  that  mortgage  deed  contained  a  power  of  sale,  uJk  r^Z^ 
which  was  to  be  exercised  by  Chambers,  on  giving  three  months'  ^uzlli^^ 
notice  to  the  mortgagor,  his  executors,  or  administrators.     ()n  the  gfc  ^flg»i»^^&/ 
10th  of  January.  1828,  the  Royal  Oak  was  assigned  by  Parkinson  i^  yC€At  /fi^ 
to  Thomas  Butts  Aveling^for  the  defendants,  Truman,  Hanbury^    --^  ff>%L 
&  Co.  as  the  security  for  a  sum  of  £735,  and  interest  due  to  them.  ^         *    V.  ^ 
That  deed  contained  a  proviso  for  redemption,  and  was  clearly  a  ^  £m^d.^^^t 
second  mortgage  of  this  property.     There  was  a  trust  conferreTA"  Jbft^  ^^^ 
upon  Aveling  to  sell  or  to  let  the  premises,  and  out  of  the  proceeds  ^]t/^ 


X^  of  the  sale  to  pay  the  mortgage  to  Chambers  of  £2000,  to  pay  a  sum  ^  ^^Jtut 

>^    t^  ^\  '^     of  £735  and  interest  to  the  defendants,  and  to  pay  the  surplus,  if        Jbu  kv^^^ 
▼    <•  l5    ^    %.     any,  to  the  estate  of  Parkinson!  'f^  \Sjt^ 

In  the  month  of  May,  1828,  Parkinson  was  embarrassed  and  i^^/^'^^^^fL 
difSculties,  and  unable  to  carry  on  the  Royal  Oak  public  house;  and  ^^t*^/, 
he  agreed,  on  receiving  a  sum  of  £50.  to  yive  possession  of  the  house*-;^^*      ^"^ 
and  other  properties  which  he  possessed  to  the  defendants,  who  were  f)!  y^/*^  ^ 
to  act  as  his  ftgp^^ts,  to  collect  the  rents  and  to  let  the  properties.         -  ^rfskx^ 

■Parkinson  died  intestate  in  Qctober.  1831.     On  the  7th  of  June,  ^^^^^     -.     * 
1834.  Hanbury  &  Co.  delivered  up  the  possession  of  the  premises,  ^^ffi  f*  ' 
which  up  to  that  time  they  had  held  under  these  documents,  anc^A^y  fv^m 
rendered  accounts  of  the  income  and  outgoings.     The  appellant  L{J»   o^^h^ 
made  some  objections  to  some  of  these  accounts ;  answers  were  sent  |»  /,    /  #^t#  - 
to  her  objections,  and  sh^  made  no  observation  in  reply.     What  o-^     V L^ 
occurred  between  the  date  of  June,  1834,  and  the  9th  of  October  W^a  ^^J_j' 
following  did  not  clearly  appear  in  evidence.    On  the  9th  of  Octo-  ^^-^^^^^^f^    -kI 
ber,  1834,  the  executors  of  Chambers,  under  the  power  of  sale  con-  ^$^4e/^  K**^ 
tained  in  the  mortgage  to  him,  sold  the  proiperty  to  Hanbury  &  Co.  ^^^  Xeoc!^ 
for  the  sum  of  £1300,  a  sale  which  was  afterwards  declared  to  bev^.^    ^     ^ 
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invalidi  because  it  was  effected  without  the  three  months^  notice  re- 
<juired  by  the  power  of  sale  contained  in  the  mortgage. 

After  me  execution  of  the  deed  of  sale,  Hanbury  &  Co.  received  on 
the  29th  of  NQvember^  1834,  the  half-year's  rent  due  at  Midsum- 
mer,  and  on  the  10th  of  February.  1835,  the  rent  due  at  Michaelmas, 
1834,  but  in  what  character  did  not  distinctly  appear!  At  this 
period,  and  for  some  time  afterwards,  there  was  no  legal  personal 
representative  of  Parkinson.  In  February,  1845,  the  appellant 
took  out  letters  of  administration  to  her  father,  and  in  1848  she 
filed  ner  bill,  alleging  (but  without  specifying  items)  that  the  ac- 
counts  rendered  were  erroneous,  that  the  respondents  had  not  ren- 
dered accounts  of  the  goodwill  and  profits  of  the  business  of  the 
Eoyal  Oak,  and  praying  that  the  respondents  (whom  she  treated  as 
mortgagees  in  possession)  should  render  in  that  character  accounts 
of  what  they  had  received,  or  what,  but  for  their  wilful  default, 
they  might  have  received.  In  1852  she  filed  a  similar  bill,  and  in 
1854,  on  her  own  application,  the  bill  of  1848,  which  the  respond- 
ents  had  duly  answered,  was  dismissed.  The  bill  filed  in  1852 
(amended  in  August,  1858,  "and  re-amended  in  December,  1858) 
prayed  for  an  account  of  what  was  due  to  the  respondents  on  their 
security  of  January,  1828,  or  otherwise  charged  upon  the  mort- 
gaged premises  in  the  bill  mentioned,  that  they  might  be  decreed  to 
account  for  the  profits  of  the  Royal  Oak,  and  of  the  goodwill  of 
the  business  thereof,  received  by  them  or  their  agents,  or  which, 
without  their  wilful  neglect  or  default,  might  have  been  received  by 
them  from  June,  1828,  up  to  the  filing  of  the  bill ;  and  that  they 
mifjit  account  for  the  rents  and  profits  of  the  houses  in  Radnor 
Street  and  Waterloo  Street  up  to  the  time  when  the  same  were 
taken  possession  of  by  Chambers,  or  to  such  farther  time  as  the 
Court  might  deem  fit;  also  of  the  timber  yard  and  tenements  ad- 
joining, and  of  the  houses  in  Galway  Street  and  the  ground  in  Cop- 
pice Row.  And  that  it  might  he  declared  that,  notwithstanding 
the  conveyance  and  assignment  of  the  Royal  Oak  by  Chambers  to  the 
respondents,  they  were  trustees  or  mortgagees  thereof — ^and  that  r*  f^i'ir\fJoo 
the  appellant  was  entitled  to  redeem  the  same,  and  all  the  other  ^^  <tJ«*^ 
premises  then  in  the  possession  of  the  respondents — and  for  the 
usual  orders  thereon,  and  for  farther  relief. 

The  respondents  put  in  their  answers,  affirming  the  correctness 
of  the  accounts  delivered,  alleging  that  they  had  collected  the  rents 
in  the  character  of  agents,  ana  aenymg  tnat  tney  ever  had  received, 
or  been  entitled  to  receive,  anything  for  the  goodwill  and  profits  of 
the  business.  The  cause  came  to  issue,  evidence  was  taken,  and  it 
was  heard  before  Vice-Chancellor  Kindersley,  who  on  the  7th  of 
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June,  1860,  made  his  decree,  by  which  the  bill  was  ordered  to  be 
dismissed  with  costs,  as  to  the  relief  sought  to  be  obtained  thereby 
in  respect  of  all  property  in  the  pleadings  mentioned,  except  the 
Royal  Oak,  as  to  which  it  was  ordered  that  an  account  should  be 
taken  of  what  was  due  in  respect  of  the  security  of  January,  1828,. 
or  otherwise  charged  upon  the  mortgaged  premises,  and  for  the 
costs  of  the  suit ;  and  that  an  account  be  taken  of  rents  and  profits 
received  by  the  respondents  from  the  Ist  of  June,  1828,  to  the  pres- 
ent time;  and  that,  upon  the  appellant  paying  to  the  respondents 
the  principal,  interest,  and  costs,  after  such  deductions,  and  giving 
credit  to  them  for  £1300  and  interest  from  the  9th  of  October,  1834, 
they  should  re-convey,  &c.  But  in  default  of  her  making  such  pay- 
ment the  bill  was  to  be  dismissed  with  costs. 

On  appeal  to  the  Lords  Justices,  they  on  the  15th  of  January, 
1865,  affirmed  this  decree  with  costs. 

This  appeal  was  then  brought. 

It  is  against  this  decree  that  the  present  appeal  has  been  brought^ 
and  the  reasons  given  for  the  appeal  are:  First.  "Because  by  the 
amended  bill  of  complaint  the  appellant  set  out  specific  charges  as 
being  erroneous,  and  is,  therefore,  entitled  to  open  such  account, 
even  if  it  was  ever  closed  or  settled,  and  thus  obtain  an  account  of 
the  rents  received  for  and  in  respect  of  the  premises  in  the  first 
portion  of  the  decree  mentioned;"  and,  Second.  "Because  the  re- 
spondents arc  mortgagees  in  possession  of  the  said  Royal  Oak  public 
house,  and  liable  to  account  as  such,  and  not,  as  in  the  decree  men- 
tioned, to  the  appellant  as  administratrix  of  the  said  John  Far- 
rell  Parkinson,  deceased,  for  the  rents  and  profits  of  the  same,  and 
are,  whether  in  possession  as  mortgagees,  trustees,  or  agents,  liable 
to  account  for  the  profits  and  proceeds  of  the  business  of  the  said 
public  house." 

I  will  take  the  second  reason  of  the  appeal  first.  It  is  very  clear 
that  in  the  peculiar  case  of  a  mortgagee  who  chooses  to  assert  his 
rights  by  taking  possession  of  the  mortgaged  estate,  and  who  is 
not  bound  to  render  any  account  to  the  mortgagor  if  the  mort- 
gagor sues  for  a  redemption  of  the  property,  the  mortgagee  who 
has  so  taken  possession  is  bound  to  account,  not  only  for  the  rents 
and  profits  which  he  has  received,  but  also  for  everything  which  he 
might  have^received  but  tor  his  own  wilful  default.  That,  I  be- 
lieve, is  the  only  instance  in  which  a  person  in  possession  of  an 
estate  who  is  called  upon  to  account  is  made  answerable  for  that 
which  he  might  have  received  but  for  his  wilful  default.  There- 
fore it  was  necessary,  in  order  to  lay  the  foundation  for  this  appeal, 
to  shew  that  the  defendants  were  actually  in  possession,  and  in 
receipt  of  the  rents  and  f)rofits  as  mortgagees.     Now  it  appears^! 
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to  me  that  the  appellant  has  entirely  failed  in  establishing  this|| 
case. 

Under  the  memorandum  of  the  10th  of  May,  1828,  the  defend- 
ants were  in  receipt  of  the  rents  and  profits,  as  the  agents  of  Parkin 
son,  and  they  continued  in  possession  in  that  character  down  to 
the  7th  of  June,  1834.  On  the  9th  of  October,  1834,  they  came 
into  possession  under  a  different  character,  as  vendees,  upon 
the  sale  by  the  executors  of  Chambers.  They  received  the 
rents  down  to  the  7th  of  June,  1834;  but,  in  addition  to  this,  it 
appears  by  the  accounts  that  they  received  the  Midsummer  rent 
for  1834,  and  the  Michaelmas  rent  for  1834,  being  the  rents  for-X 
a  period  between  their  delivering  up  possession,  which  they  held 
as  the  agents  of  Parkinson,  and  the  time  of  their  becoming  vendees 
under  the  purchase  from  Chambers*  executors,  on  the  9th  of  Octo- 
ber, 1834.  Now,  that  sale  having  been  held  to  be  invalid,  it  is  con- 
tended on  the  part  of  the  appellant  that  these  rents,  having  been 
received  without  any  right  under  the  memorandum  of  agency,  or 
any  right  under  the  purchase  from  Chambers,  that  therefore  the 
only  title  which  the  defendants  can  pretend  to  for  the  receipt  of 
these  rents  must  be  in  their  character  of  mortgagees.  But,  in 
the  first  place,  these  rents  were  received,  not  during  the  interval 
between  June,  1834,  and  October,  1834,  but  the  Midsummer  rent 
was  received  on  the  29th  of  November,  1834;  that  is  after  the  pur- 
chase from  Chambers'  executors,  and  the  Michaelmas  rent  was  re- 
ceived on  the  10th  of  February,  1835.  How  is  it  possible  to  say 
that,  under  these  circumstances,  the  defendants  ought  to  be  charged 
in  respect  of  the  receipt  of  these  rents  as  mortgagees,  and  that  in 
that  character  the  appellant  is  entitled  to  have  a  decree  against  them 
for  an  account? 

It  may  be,  my  Lords,  that  they  were  not  entitled  to  receive  11 
those  rents  at  all :  that  is  putting  it  in  the  most  unfavourable  way  \^ 
for  the  defendants.  It  may  be  that  they  were  entitled,  under  the 
contract  of  sale  with  Chambers'  executors,  to  those  rents,  although 
the  purchase  deed  was  not  executed  until  after  those  rents  became 
due.  It  may  be  that  they  considered  that  they  were  entitled  to 
those  rents  under  the  purchase  deed  as  back  rents.  But  it  is  per- 
fectly clear  that  they  never  assumed  to  receive  those  rents  as  mort- 
gagees, and,  therefore,  if  it  is  only  where  a  mortgagee  asserts  his 
strong  right  by  entering  into  possession  and  receiving  the  rents  and 
profits,  that,  when  he  is  called  on  to  account,  he  has  to  account 
not  only  for  what  he  has  received,  but  also  for  that  which  he  might 
have  received  but  for  his  own  wilful  default ;  that  principle  cannot 
certainly  apply  to  this  case. 

My  Lords,  it  apears  to  me  to  be  impossible  to  put  the  case  in 
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the  way  in  which  it  was  ingeniously  put  by  Mr.  Darby,  that  the 
sale  by  Chambers'  executors  having  been  decreed  to  be  invalid,  there 
was  no  other  title  on  which  the  defendants  could  possibly  be  in 
possession  except  that  of  being  mortgagees,  and  that,  therefore, 
retrospectively,  it  must  be  considered  that  their  possession  must  be 
applied  to  that  title  as  mortgagees,  and  to  no  othfer.  I  apprehend 
that  it  is  perfectly  clear  that  that  cannot  be  maintained.     .     .     . 

IjOrd  Cranwortii.  My  Lords,  I  think,  with  my  noble  and 
learned  friend,  that  the  appellant  has  completely  failed  in  estab- 
lishing either  of  the  propositions  for  which  she  contends.  She  says 
that  the  Vice-Chancellor  first  of  all,  and  subsequently  the  Lords 
Justices,  were  wrong  in  dismissing  the  bill,  so  far  as  it  generally 
sought  a  decree  to  account  -against  the  respondents  as  persons  who 
have  received  money  as  agents  for  her,  or  for  her  late  father,  whom 
she  represents;  and,  secondly,  upon  the  ground  that  they  ought  to| 
have  been  charged  as  mortgagees  for  wilful  default,  whereas  theyj 
were  not  so  charged.     .     .     . 

Then  comes  the  other  point,  whether  or  not  the  accounts  which 
were  directed  in  respect  of  the  occupation  of  the  Royal  Oak  public 
house  ought  to  have  been  directed,  charging  the  defendants  both 
with  the  receipts  and  with  that  which,  without  wilful  default,  they 
might  have  received.  It  is  meant  to  charge  the  respondents 
with  being  in  receipt  as  mortgagees  upon  two  grounds.  That 
which  was  insisted  upon  mainly  was  this:  that  their  title,  which 
they  acquired  under  Chambers  on  the  9th  of  October,  1834, 
although  supposed  by  them  to  give  them  a  title  as  purchasers, 
really  was  a  title  which  only  put  them  in  the  place  of  Chambers, 
and  Chambers  was  merely  a  mortgagee. 

I  think  that  it  is  perfectly  clear  law  that  when  a  person  be- 
comes possessed  of  a  property,  though  erroneously  supposing  that 
he  is  a  purchaser,  if  it  afterwards  turns  out  that  he  is  not  to  be 
treated  as  a  purchaser,  but  only  as  a  person  who  has  a  sort  of  lien 
upon  the  property,  that  does  not  make  him  a  mortgagee  in  pos- 
session within  the  meaning  of  that  rule  which  charges  him  with  I 
wilful  default.  What  was  the  origin  of  that  rule  I  do  not  know, 
and  it  is  not  very  clear,  or  very  distinctly  laid  down  in  the  cases ; 
but  it  seems  to  me  to  depend  upon  this,  that  the  party  takingfl 
possession  must  have  known  that  he  was  in  possession  as  mort-M 
gagee.  That  seems  to  me  to  be  essential  to  the  rule.  Whether 
it  would  be  correct  to  say  that,  under  those  circumstances,  a  person 
who  entered  into  possession  not  as  mortgagee  may  not  afterwards 
become  mortgagee  in  possession  with  all  the  liabilities  of  a  mort- 
gagee in  possession,  is  a  proposition  which  need  not  be  laid  down 
now.     It  is  possible  that,  by  distinct  circumstances,  it  may  be  l( 
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shewn  that  there  was  an  intention  to  alter  the  character  from  the  If 
one  to  the  other.  But  nothing  of  the  sort  appears  here,  and  it  is 
perfectly  clear  that  although  these  respondents  were  properly 
treated  as  parties  who  had  not  a  valid  title  as  purchasers,  because 
there  was  nobody  who  could  give  a  consent  to  the  sale  on  behalf 
of  the  representatives  of  Parkinson,  yet  they  treated  themselves  as 
purchasers  having  a  valid  title  and  supposed  that  they  were  in 
possession  as  purchasers,  and  were  therefore  liable  to  account  only 
in  the  ordinary  way  for  the  rents. 

Then  a  point  was  raised  to  shew  that  they  were  mortgagees  upon 
this  ground:  It  seems  that  they  gave  up  possession  as  agents  on 
the  7th  of  June,  1834,  and  they  did  not  acquire  their  title  as  pur- 
chasers till  the  9th  of  October,  1834.  After  they  had  acquired 
their  possession  as  purchasers,  or  supposed  purchasers,  on*the  9th 
of  October,  1834,  they  received  two  portions  of  rent,  namely,  that 
which  accrued  at  Midsummer,  1834,  and  that  which  accrued  at 
Michaelmas,  1834.  Now,  it  is  said  that,  as  purchasers  in  October, 
1834,  they  could  not  have  been  entitled  to  those  rents,  because 
they  would  only  have  been  entitled  to  the  rent  which  accrued 
after  they  became  purchasers.  How  came  they  to  receive  those 
Tents?  It  is  said  that,  because  they  were  mortgagees  under  the 
mortgage  of  January,  1828,  it  must  be  presumed  that  they  received 
those  rents  under  their  title  of  mortgagees,  and  not  under  the  pur- 1 
chase  from  the  executors  of  Chambers. 

It  appears  to  me  that  that  would  be  pushing  the  doctrine  to  a 
most  extravagant  length.  Mortgagees  in  actual  possession  they 
certainly  were  not,  for  they  only  received  rents  (which  is  the  same 
thing,  however,  in  point  of  law),  but  they  did  not  receive  them 
during  the  time  they  were  agents,  or  during  the  interval  between 
their  ceasing  to  be  agents  and  becoming  purchasers;  but  they 
received  them  afterwards,  and  I  take  it  that  they  had  then  no 
right  to  receive  them  as  mortgagees.  It  is  certainly  too  much  to 
force  upon  persons  the  character  of  mortgagees  in  possession,  when 
they  never  were  in  actual  possession  as  such,  and  never  received  any 
rents,  except  when  they  had  by  subsequent  arrangement  become 
entitled,  as  they  believed,  as  purchasers,  to  the  actual  possession,  or 
to  the  actual  receipt  of  rents  and  profits  thence  accruing. 

It  seems  to  mc,  therefore,  my  Lords,  that  the  case  entirely  fails. 
It  is  only  very  much  to  be  deplored  that  this  lady  should  have 
involved  herself  in  this  course  of  protracted  and  useless  litigation. 
I  agree,  therefore,  with  my  noble  and  learned  friend  in  thinking 
that  we  ought  to  follow  the  Vice-Chancellor  and  the  Lords  Justices 
by  dismissing  the  appeal,  with  costs. 

Lord  Westbury.    My  Lords,  I  have  felt  some  anxietv  in  this 
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case,  by  reason  of  the  form  of  the  decree  to  account  for  the  rents  and 
profits,  and  certainly  that  is  a  point  which  deserves  some  attention 
on  the  part  of  the  House.  I  take  the  law  to  be  this.  It  is  undoubt- 
edly settled  in  the  courts  of  equity  that  if  a  mortgagee,  in  that  char- 
acter, enters  into  receipt  of  the  rents  and  profits,  he  will  be  bound  to 
account  not  only  for  what  he  has  received,  but  for  what,  without 
wilful  default,  he  might  have  received.  It  is  difficult,  perhaps,  to 
ascertain  the  origin  of  the  rule,  but  I  take  it  to  be  this — that 
when  a  mortgagee,  by  virtue  of  his  mortgage,  claims  to  receive 
the  rents  and  profits,  he  is  regarded  in  a  court  of  equity  as  the 
bailiff  of  the  mortgagor.  Now  an  account  against  a  bailiff  was,, 
both  at  common  law  and  in  equity,  given  with  wilful  default.  That 
is  almost  the  only  case,  save  in  cases  of  fraud  or  breach  of  trusty 
where  wilful  default  is  infused  into  the  form  of  the  account.  And 
if  the  mortgagee  is  regarded  as  in  the  nature  of  a  bailiff  to  the 
mortgagor,  then  it  would  be  proper  to  give  the  decree  against  him,^ 
as  it  is  always  done  against  a  bailiff  with  wilful  default. 

But  if  that  ground  is  referred  to  as  the  foundation  of  the  practice,, 
it  must  of  necessity  follow  that  the  party  receiving  receives  in  the 
character  to  which  that  relation  of  bailiff  and  principal  may  be 
properly  imputed;  and  consequently  it  would  follow  that  if  the 
mortgagee  takes  in  another  character,  more  especially  if  he  re- 
ceives in  a  character  adverse  to  the  right  of  the  mortgagor,  then 
it  would*  be  impossible  to  ascribe  to  him,  by  any  inference  of  law, 
the  conclusion  that  he  intended  to  take  possession,  or  to  receive  the 
rents,  as  the  bailiff  of  the  mortgagor,  or  that  that  relation  could 
properly  be  imputed  to  him.  Supposing  that  to  be  the  origin  of  the 
rule,  it  will,  therefore,  not  be  applicable  to  any  case  where  the  con- 
clusion of  the  defendant  being  in  receipt  of  rent  as  mortgagee  is  a 
conclusion  consequential  only  on  your  having  reduced  and  set  aside 
some  other  pretended  or  alleged  title,  in  respect  or  by  virtue  of 
which  he  had  actually  received  the  rents  and  profits. 

The  case  here  is  clearly  this :  The  present  respondents  claimed 
the  Royal  Oak,  not  in  the  character  of  mortgagees,  but  in  the  char- 
acter of  purchasers  of  the  property  from  Thomas  Chambers,  by 
virtue  of  his  power  of  sale.  In  that  capacity  they  entered  and  en- 
joyed, and  you  have  to  remove  that  title  by  decree  before  you  can 
fasten  on  them  anything  like  that  state  of  circumstances  which 
would  bring  them  within  the  character  of  mortgagees  in  possession. 

But  then  it  was  said  on  the  part  of  the  appellant,  with  much 
ingenuity,  that  it  appeared  that  they  had  actually  received  some 
rent  which  accrued  due  at  a  time  anterior  to  the  date  of  the  contract 
of  purchase,  and  that  it  was  impossible  to  ascribe  that  receipt  to  any 
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other  title  than  a  title  which  they  had  as  second  mortgagees.  But ' 
I  do  not  think  that  that  is  a  just  or  by  any  means  a  necessary 
consequence.  The  fact  appears  to  be,  that  anterior  to  the  contract 
of  purchase  they  had  been  in  the  receipt  of  the  rents  of  the  Royal 
Oak,  by  virtue  of  an  authority  which  they  received  from  Chambers. 
Chambers,  in  fact,  had  claimed  to  receive  the  rents  and  to  have  the 
benefit  of  the  property ;  and  he  had  exercised  that  by  means  of  an 
authority  given  to  the  respondents.  Supposing  that  that  authority 
had  terminated  in  the  month  of  June,  1834,  anterior  to  the  date 
of  the  purchase  deed,  yet  it  by  no  means  follows  that  Chambers  had 
then  given  up  his  right  or  claim  to  the  receipt  of  the  rents.  It  is 
impossible,  therefore,  to  ascribe,  with  any  accuracy  in  point  of  fact, 
the  receipt  of  the  two  sums  which  actually  came  into  the  hands  of 
the  respondents  in  the  months  of  November,  1834,  and  January, 
1835,  both  of  them  after  the  date  of  the  purchase  deed,  to  the  title  | 
which  they  might  have  asserted  as  second  mortgagees,  supposing 
Chambers  had  abandoned  the  receipt. 

I  collect,  therefore,  from  the  facts  that  the  inference  rather 
would  be  that  these  two  sums  of  money,  if  they  were  not  received 
by  the  respondents  by  virtue  of  their  purchase  contract,  were 
received  by  them  still  on  behalf  of  Chambers,  and  not  on  behalf  of 
themselves,  in  the  character  of  second  mortgagees.  There  is  no 
room,  therefore,  for  the  argument,  ingenious  as  it  was,  and  which 
might  have  had  some  effect,  that  anterior  to  their  purchase  they 
were  de  facto  in  receipt  of  the  rents  in  the  character  of  mortgagees, 
by  virtue  of  their  second  mortgage. 

Then  we  come  to  the  question  whether  the  case  is  affected  by  the 
decision  in  the  case  which  has  been  very  properly  cited  by  the  appel- 
lant herself  this  morning,  namely,  Neesom  v.  ClarJcson,  2  Hare, 
163.  That  is  a  case  which  is  very  material,  and  which  needs  some 
explanation,  in  order  to  shew  that  it  has  not  a  governing  effect  upon 
the  case  before  your  Lordships.  The  case  arose  under  these 
peculiar  circumstances.  A  man  had  contracted  to  purchase  a  fee 
simple.  He  died  before  he  had  paid  the  money.  He  made  his 
widow  his  universal  legatee  and  devisee.  The  equitable  estate, 
therefore,  which  he  acquired  by  virtue  of  that  contract,  passed, 
under  his  will,  to  his  widow.  His  widow  married  again ;  and  her 
second  husband,  supposing  himself  to  be  entitled,  paid  the  pur- 
chase-money under  that  contract.  He  then  mortgaged  the  estate, 
the  estate  being  one  to  which  he  was  entitled  only  jure  uxoris,  save 
in  respect  of  the  lien  he  had  on  it  by  having  paid  the  purchase- 
money.  He  mortgaged  it,  and  then  conveyed  it  absolutely  to  a 
purchaser,  in  whose  purchase  deed,  however,  there  were  recitals 
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stating  clearly  and  distinctly  in  what  character  the  vendor,  that  ia 
to  say^  the  second  husband^  had  acquired  an  interest  in  the  estate. 
The  widow  died,  and  the  second  husband  died;  and  on  the  death 
of  the  widow,  there  being  no  child  of  her  marriage  with  her  second 
husband,  the  estate,  of  course,  descended  to  her  heir-at-law.  The 
heir-at-law  filed  a  bill  for  the  redemption  of  the  property,  and  it 
was  held  by  the  Yice-Chancellor  (unquestionably  a  strong  decision) 
that  the  recitals  in  the  purchase  deed  gave  distinct  notice  to  the 
purchaser  from  the  second  husband,  that  all  his  interest  in  the 
estate  ceased  upon  the  death  of  the  wife,  and  that  all  that  he  could 
become  entitled  to  was  a  claim  in  respect  of  the  money  which  his 
vendor  had  paid  on  the  original  purchase.  The  purchaser  from 
the  second  husband  claimed  to  continue  in  possession.  It  was  held 
that  he  had  no  title  to  the  possession,  save  in  respect  of  his  lien  for 
the  purchase-money;  and  then,  certainly  by  a  very  strong  stretch 
of  the  authority  of  the  Court,  and  of  the  principle,  it  was  held,  that 
as  his  purchase  deed  gave  him  a  most  distinct  notice  of  the  de- 
termination of  the  title  of  his  vendor,  and  that  he  himself  had  no 
other  claim  than  in  respect  of  that  sum  of  money  which  had  been 
paid,  his  subsequent  receipts  must  be  referred  to  the  only  interest 
he  had;  and  accordingly  he  was  charged  with  an  account  directed 
with  wilful  default. 

That  approaches  very  nearly  to  the  present  case  in  favour  of  the 
appellant,  but  certainly  stops  somewhat  short  of  it,  and  is  distin- 
guishable from  it  (though,  if  not  distinguishable,  I  confess  I  should 
not  have  been  disposed  to  recommend  your  Lordships  entirely  to 
follow  that  authority),  because  in  the  case  then  before  the  Vice- 
Chancellor  there  was  nothing  to  set  aside;  and  it  was  held  that 
the  conveyance,  upon  the  very  face  of  it,  was  pregnant  with  infor- 
mation to  the  party  that  he  had  no  title  whatever,  save  in  respect 
of  his  lien  for  the  purchase-money.  In  the  present  case  there  was 
a  question  to  be  determined  at  the  hearing.  The  question  was 
this,  whether  the  power  of  sale  given  to  Chambers,  which  in  its 
terms  required  notice  to  be  given  to  the  personal  representatives  of 
Parkinson,  could  nevertheless  be  operative,  there  being  no  such'^ 
personal  representative.  It  was  held  that  it  could  not,  and  that  the 
power  did  not  arise,  and  that  the  conveyance  therefore  must  be  set 
aside.  Although  that  was  very  right,  yet  I  think  it  would  have 
been  very  wrong  if  the  old  rule  of  the  Court,  founded  on  the  prin- 
ciple of  a  mortgagee  receiving  rents,  becoming  in  that  respect  the 
bailiff  of  the  mortgagor,  had  been  applied  to  a  case  where  the 
parties  clearly  had  taken  the  property,  under  a  reasonable  conclu- 
sion that  the  purchase  deed,  by  virtue  of  which  they  had  acquired  i 
possession,  was  a  valid  transaction,  and  gave  them  a  bona  fide  title.  \ 
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I  am  therefore,  my  Lords,  of  opinion  in  that  respect  with  your 
Lordships,  that  the  decree  was  rightly  framed  in  the  form  in  which 
we  find  it,  and  that  the  present  appellant  had  no  title  to  have  the 
account  directed  with  wilful  default.     .     .     . 

Decree  and  order  appealed  from  affirmed^  and  appeal  dismissed     a  , 
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This  action  was  originally  brought  by  Mary  Morris  for  an  account-  //e^,^^   s^ 
ing  between  her  and  defendant  Budjpng,  and  for  repayment  of^|.y^     /A-Zu 
moneys  alleged^ have  been  paid  to  him  in  excess  of  what  he  was^Tji     \  jUA^ 
entitled  to;  and  to  have  two  mortgages,  one  executed  by  plaintiff ^^  ^S/aL-c^ 
to  one  t'erguson,  and  the  other  by  Ferguson  to  iSudlong,  canceled.^^^^,^^^  9k /V 
and  discharged  of  record.     The  facts  of  the  case  were  substantially  '^  ^^!x!^LF^ 
as  follows :  (iLtU^  ^^  ^ 

Plaintiff  being  greatly  embarrassed  and  her  farm  about  to  be  hur^   CaZ^ 
sold  in  foT^efilnfiiire^  defendant  agreed  to  bid  it  in  for  the  benefit  of  ^y4)Ji 


plaintiff,  to  purchase  various  outstanding  claims  againgt  her  and  [q  ^  \i^ 

to  hold  the  farm  ^^to  secure  him  for  such  moneys  aa  he  should  pay  ""^^         «    ^ 
out  in  carrying  into  effect  this  agreement,  ^and  give  her  one  year  ^  ^    cc»^ 
in  which  to  redeem  by  repaying  him  the  moneys  he  should  pay  out  (/^4^  SjlmJ(C^ 
in  carrying  into  effect  the  agreement,  and  that  Mrs.  Morris  should 


also   pay   him   all   expenses,   and   for  his   time   and  trouble   in  ^fj  j  / 1.  ^ 
connection  therewith.''    Budlonp^  thereafter  purchased  the  claim  tO^    \u^£ 
above  referred  to,  took  a  deed  of  the  Morris  farm  from  the  sheriff,  ^>-/\    Ct  fl-Ati2^ 
and  on  the  23d  day  of  March,  1860,  purchased  the  premises  in  jL^  i/y^cU.  Jt\ 
question  on  the  foreclosure  sale,  paying  therefor  in  money  and  by  ^       JIm     £.  M^ 
his  bond  and  mortgage  $11,290.87.     To  raise  the  money  for  these  *^j       ' 

purposes,  Budlong  was  obliged  to  go  to  Wisconsin  to  get  in  some  ^  '^^^i^/*^/ 
investments  which  he  had  there,  thus  incurring  expenses,  and  dJicCjUf-  ^^  *^ 
absence  from  home  of  three  or  four  weeks.     That  he  should  do  ^yy^..^^ cdjtj^ 
so  was  agreed  upon  at  the  time  the  above  arrangement  was  made.    V  ^^/  J^ 

Immediately  after  the  mortgage  sale  Budlong  entered  into  pos-^y*^"^ 

session  of  the  farm,  cultivated  it,  and  received  the  profits  thereofT/T  ffiH  n^^ 

except  SUCH  portion  as  was  received  by  the  Morris  family,  until -j,^^  ^l,   '^^^ 
about  March  31,  1866.     During  the  first  three  years  that  family  /^^  ^,      J^J^ 
occupied  the  whole  of  the  farm  house,  and  during  the  remainder>^    \j    ^^  ^ 
it  was  occupied  bv  them  and  the  family  of  Budlong.     The  timo  ^^^^  ,    ^ 

for  payment  by  Mrs.  Morris  under  the  above  agreement  oxpirod  Aa<^**^T  j^^<^ 
and  was  extended  one  yearT     The  money  was  not  paid,  but  no    fj^  fL^*-K^ 
further  extension  was  given.     It  was  claimed  in  behalf  of  plaintiff.  L^^^^^J^^'^^r'^^J^ 
that  defendant  held  the  farm  as  mortgagee  in  possession  and  was^f**^Jr      /PuJti 
chargeable  not  only  with  the  rents  and  profits  actually  received  by  ^^^  « 
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him,  but  with  the  full  rental  value  of  the  farm,  which,  it  was 
alleged,  had  not  been  worked  to  its  fullest  capacity. 

Danforth,  J.  An  account  rendered  upon  an  application  to  re- 
deem would  properly  charge  the  estate  with  the  money  advanced 
by  Budlong  and  interest,  with  the  expenses  and  compensation  pro- 
vided for  by  the  agreement,  and  would  credit  the  estate  with  what- 
ever had  been  received  from  it  by  sales  or  rents  and  profits,  as  in- 
cident to  the  right  of  redemption,  and  as  an  equitable  offset  against 
the  amount  due  on  mortgage,  after  deducting  taxes,  repairs  and 
other  necessary  expenses  incurred  on  account  of  the  estate.  {Ruck- 
man  v.  Astor,  9  Paige,  517.)  It  would  include,  therefore,  the  pro- 
ceeds of  timber  sold  and  rents  and  profits  actually  received.  That 
the  farm  was  not  worked  to  its  fullest  capacity  furnishes  no  ground, 
under  the  circumstances  of  this  case,  for  an  enlarged  liability.  A 
provident  owner  might  not  do  that,  and  there  is  no  fact  stated  from 
which  the  wilful  default  of  Budlong  in  this  respect  could  be  found. 
Nor  has  it  been.  He  is  in  no  sense  a  wrongdoer.  He  went  into 
possession  under  the  legal  title,  taken  with  the  knowledge  of  Mrs. 
Morris  and  continued  under  circumstances  which  might  well  have 
induced  a  belief  that  he  was  in  fact  the  owner  of  the  estate,  sub- 
ject only  to  an  agreement  to  sell.  He  was  not  technically  at  any. 
time  a  mortgagee  in  possession.  There  was  no  mortgage.  The  1 1 
character  is  cast  upon  him  by  the  application  of  equitable  rules  to 
an  oral  agreement  easily  susceptible  of  two  constructions,  of  which 
the  one  chosen  is  in  direct  contradiction  of  the  written  instruments 
which  display  his  title,  and  he  is  therefore  chargeable  only  with 
what  he  has  received  and  not  with  what  he  might  have  received.  "I 
think,'*  says  Lord  Cranworth,  in  Parkinson  v.  Hanbury,  2  L.  R. 
Eng.  and  Irish  App.  1,  "that  it  is  perfectly  clear  law  that  where 
a  person  becomes  possessed  of  a  property,  though  erroneously  sup- 
posing that  he  is  a  purchaser,  if  it  afterwards  turns  out  that  he  is 
not  to  be  treated  as  a  purchaser,  but  only  as  a  person  who  has  a  sort 
of  lien  upon  the  property,  that  does  not  make  him  a  mortgagee  in 
possession  within  the  meaning  of  that  rule  which  charges  him  with 
wilful  default.**  In  1  Story  Eq.  Jur.,  s.  514  a.  (10th  ed.)  it  is  said :  ( 
^T\rhere  the  estate  is  thrown  upon  one  in  the  necessary  enforcement 
of  his  legal  rights,  or  comes  to  his  possession  as  trustee,  he  should 
only  be  required  to  act  in  good  faith  and  to  account  for  what  he  in 
fact  realizes ;"  and  so  in  Moore  v.  Cable,  1  J.  Chy.  384,  Chancellor 
Kent  directed  the  defendant  to  be  charged  only  with  rents  and 
profits  received.  In  Harper's  Appeal,  14  P.  F.  Smith,  315,  it  is 
declared  that  "whatever  the  rule  on  accounting  might  be,  where  If 
the  party  charged  was  a  mortgagee  under  an  ordinary  formal  mort-  H 
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gage,  it  ought  not  to  be  the  same,  when,  by  the  express  agreement 
of  the  party  seeking  equitable  relief,  he  took  and  held  possession 
as  absolute  owner/'  In  the  case  before  us  there  was  not  only  a  title 
taken  by  the  defendant,  by  the  plaintiff's  wish,  but  there  is  alleged 
against  it  only  an  oral  promise  to  convey  at  a  certain  time,  upon 
payment  of  certain  moneys,  and  no  agreement  to  account  in  the 
meantime.  There  is  nothing  to  show  any  want  of  good  faith  on 
the  part  of  the  defendant  in  his  management  of  the  property,  nor 
that  he  did  not  act  prudently  and  according  to  his  best  judgment 
in  the  matter.  The  omission  of  Mrs.  Morris  to  redeem  at  the  end 
of  the  time  limited,  the  year,  or  at  the  end  of  the  second  year, 
her  omission  to  arrange  for  further  time  to  do  so,  the  continued 
occupation  of  the  premises  by  Mr.  Budlong,  apparently  as  owner, 
with  no  demand  for  an  account  of  rents  and  profits — all  bear  upon  I 
this  question,  and,  with  the  considerations  before  adverted  to,  show  \ 
that  the  referee  erred  in  measuring  the  profits  for  which  Mr.  Bud- 
long  was  liable  by  the  rental  value  of  a  farm  worked  to  its  full 
capacity  rather  than  by  what  he  actually  received.* 


Van  Vronker  v.  Eastman,  7  Met.  (Mass.)  157,  163  (1843). 
Shaw,  C.  J.  The  account  must  be  reformed  by  making  annual 
restj.  1.  State  the  gross  rents  received  by  the  defendant  to  the 
end  of  the  first  year.  2.  State  the  sums  paid  by  him  for  repairs, 
taxes,  and  a  commission  for  collecting  the  rents,*  and  deduct  the 
same  from  the  gross  rents,  and  the  balance  will  show  the  net  rents 
to  the  end  of  the  year.  3.  Compute  the  interest  on  the  note  for 
one  year  and  add  it  to  the  principal,  and  the  aggregate  will  show 
the  amount  due  thereon  at  the  end  of  the  year.  4.  If  the  net  an- 
nual  rent  exceeds  the  yearns  interest  on  the  note,  deduct  that  rent 
from  the  amount  due,  and  the  balance  will  show  the  amount  remain- 
ing  due  at  the  end  of  the  year.  5.  At  the  end  of  the  second  year 
go  through  the  same  process,  taking  the  amount  due  at  the  hegin^^^y^Ju^u  yuhJi 


'  Barnard  v.  Jenniaon,  27  Mich.  230  (1873);    Hall  v.  Weatcott,  17  R.  I.  ^rU^  -^^   >v«Jtv. 

504  ( 1 891  )f  accord.  u;^  >wfe^  ;  -^^ 

*Such  commissions  are  allowed  in  Massachusetts;  Oihaon  v.  CreKb^e,  5   ^X^^^A^uaJS^  ^ /*ti* 


Pick.  146,  161    (1827);   OerHsh  v.  Black,  104  Mass.  400   (1870)  ;  anrfba^*"  ^^  ^  j^tm^oA. 
Connecticut:  Waterman  v.  CuriiSy  26  Conn.  241    (1857).     But  this  is  ex-       ^^f^^f/^ 
ceptional.  commissions  being  [generally  refused  even  where" stipulated  for;    ^***  a/».A*A  t^it^ 
BonitKonv,  Bockmore,  1  Vern.  310   (1685)  ;  French  v.  Baron,  2  Atk.  120     a "^   ^«A  • 
(1740);    Godfrey  v.  Wataon,  3  Atk.  517    (1747);   Clark  v.  Smith,  Saxt. 
(N.  J.)    121,  137    (1830);   Harper  v.  Ely,  70  111.  681    (1878);   Blunt  v. 
Syma,  40  Hun.  (N.  Y.)  666  (1886).    But  see  Green  v.  Lamb,  24  Hun.  87 
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ning  of  the  year  as  the  new  capital  to  compute  the  yearns  interest 
upon.     So  to  the  time  of  judgment.^ 


^^;  ^^   MoBHiER  V.  Norton,  100  111.  63,  73  (1881).   Mr.  Justice  Shel- 

^  f^   ^^'^'^V^^J^ON.     Complainant  takes  exception  to  the  mode  of  stating  the  ac- 
l/]/(jUi    vuttA^   count  in  making  annual  resli!    The  Master  reported  that  on  Jan- 
/fc(i^    Ai.^/     uary  1,  1870,  the  principal  sum  due  from  Norton  to  complainant 
M        '     —X.      was  $8782.50;  that  the  accrued  interest  thereon  to  that  time  was 


$8240.93;  that  the  net  rents  up  to  that  time  were  $8617.47.     As 


dK^a^t^^x.  Atc-^the  amount  of  rents  at  that  time  exceeded  all  interest  due,  said 

^  ^^5fe^^2^^  —    amount  of  the  rents  to  that  time  was  deducted  from  the  whole 

-x^  ^uf.  v^o^"  ^^'^^^^^  ^^  principal  and  interest  at  that  time,  leaving  a  balance  due 

'  complainant  of  his  principal  sum,  $8405.96,  on  January  1,  1870. 
Then  to  this  sum  was  added  the  interest  for  one  year,  the  taxes  paid 
in  1870,  and  interest  thereon  to  January  1,  1871,  which  made  the 
sum  of  $9490.48,  from  which  was  deducted  the  rent  of  1870  aa 
found,  $1711.50,  leaving  a  balance  due  complainant  of  $7778.98  at 
that  date.  Then  follow  similar  annual  statements  of  balances  on 
the  first  day  of  January  in  each  year,  up  to  and  including  January 
1,  1880,  the  rents  as  found  for  each  year  exceeding  the  interest  and 
taxes  for  the  year. 

Complainant  concedes  the  mode  adopted  by  the  Master  in  makingM 
annual  rests  was  the  proper  one  when  no  arrears  of  interest  are  duel  | 
at  the  time  the  mortgagee  enters  into  possession,  but  [claims]  that,, 
where  the  interest  of  the  mortgagee  is  in  arrears,  as  in  the  present 
case,  when  the  mortgagee  takes  possession,  the  court  will  not  re- 
quire annual  rests  to  be  made,  even  although  the  rents  and  profits 

'"The  two  eBsential  points  are;  First,  that  when  there  is  a  surplus  of 
receipts  in  any  year  above  the  interest  then  due,  a  rest  shall  be  made,  and 
the  balance  remaining  after  discharging  the  interest  shall  be  applied  to 
reduce  the  principal,  so  that  the  mortgage  shall  not  continue  to  draw 
interest  for  the  face  of  it,  when  in  fact  the  mortgagee  has  in  his  hands 
money  that  should  be  applied  to  reduce  the  principal,  and  thereby  make 
the  interest  less  for  the  following  year.  Secondly^  although  the  amount 
received  in  any  year  be  insufficient  to  pay  the  interest  accrued,  the 
surplus  of  interest  must  not  be  added  to  the  principal  to  swell  the  amount 
on  which  interest  shall  be  paid  for  the  following  year;  for  that  would 
result  in  the  charging  of  interest  upon  interest,  which  is  not  allowed;  but 
the  interest  continues  on  the  former  principal  until  the  receipts  exceed  | 
the  interest  due." — Jones,  Mortgages,  §  1139. 

The  cases  are  numerous  and  generally  accord.  Connecticut  v.  Jackson^ 
1  Johns.  Ch.  (N.  Y.)  13  (1814);  Reed  v.  Reed,  10  Pick.  (Mass.)  398 
(1830)  ;  Oreen  v.  Weacott,  13  Wis.  606  (1861)  ;  Gladding  v.  Warner,  36 
Vt.  54  (1863)  ;  Mahone  v.  Williams,  39  Ala.  202  (1863)  ;  Adams  v.  Sayre, 
76  Ala.  509  (1884) ;  Bennett  v.  Cook,  2  Hun  (N.  Y.)  526  (1874). 
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may  exceed  the  annual  interest,  nor  until  the  principal  of  the  mort-f  f 
gage  debt  is  entirely  paid  off.  There  is  authority  for  this  position 
and  distinction.  It  appears  to  be  supported  by  Judge  Story  in  his 
Eq.  Jur.,  vol.  2,  sec.  1016,  a,  and  the  English  cases  cited  by  him. 
But  there  are  American  decisions  which  lay  down  a  different  rule, 
as  we  regard,  and  agreeing  with  the  one  which  was  adopted  in  this 
ease.  Van  VronJcer  v.  Eastman,  7  Mete.  157;  Oreen  v.  Wescott, 
13  Wis.  606^2  Jones  on  Mort.,  sees.  1139,  1140.     .     .     . 

No  satisfactory  reason  appears  to  our  minds  why,  when  there  isl 
a  surplus  of  receipts  in  any  year  above  all  the  interest  then  due  and  I 
disbursements,  the  balance  remaining  after  discharging  the  interest/ 
should  not  be  applied  to  reduce  the  principal ;  and  this,  irrespective/ 
of  the  fact  whether  there  was  or  was  not  interest  in  arrear  at  the 
time  the  mortgagee  took  possession.    We  view  the  mode  adopted  by 
the  Master  in  making  annual  rests  just  and  reasonable,  and  find  no 
error  therein.* 


o^'-^ 


(c)  Superior  Liens, 

Godfrey  v.  Watson,  3  Atk.  517  (1747).  Lord  Chancellor 
[Hardwicke]  said  that  a  mortgagee  in  possession  is  not  obliged 
to  lay  out  money  any  furtEer  than  to  keep  the  estate  in  necessary 


repair;  but  if  a  mortgagee  has  expended  any  sum  of  money  in  sup 
porting  the  right  of  tne  mortgagor  to  the  estate,  where  his  title  has 
been  impeached,  the  mortgagee  may  certainly  add  this  to  the 
principal  of  his  debt,  and  it  shall  carry  interest. 


Harper  v.  Ely,  70  111.  681,  584  (1873).    Mr.  Justice  Craig. 
It  is  claimed  by  appellants  that  the  court  erred  in  allowing 

Now,  thinking,  as  I  do,  that,  both  upon  principle  and  authority,  the 
mere  fact  of  an  arrear  of  interest  being  or  not  being  due  to  the  mortgagee 
when  the  mortgagee  takes  possession,  is  not  decisive  upon  the  question  of 
rests,  but  that  every  circumstance  must  be  regarded,  looking  at  all  the 
accompanying  circumstances,  looking  at  the  general  right  of  a  mortgagee 
not  to  be  paid  piecemeal,  looking  at  the  position  to  which  Mrs.  Priestly 
[the  mortgagee  in  possession]  has  been  driven  by  the  wrongful  acts  of  the 
parties  opposed  to  her,  I  think  that  she  ought  not  to  be  compelled  to  have 
her  account  taken  with  rests." — Per  Knight  Bruce,  V.  C,  in  Horlock  v. 
Smith,  1  Coll.  Ch.  287,  297   (1844). 

Compare  Finch  v.  Brown,  3  Beav.  70   (1840)';  Wilson  v.  Cluer,  id.  13(5 
(1840) ;  Patch  v.  Wild,  30  Beav.  99  (1861),  and  Bennett  v.  Oook,  2  Hun. 
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the  Thompson  and  McQuestion  debt.  This  debt  was  secured  by  a 
prior  trust  deed  on  the  premises,  and  Ely,  in  order  to  protect  his 
interest  under  the  mortgage,  under  which  he  claimed,  was  com- 
pelled to  discharge  this  lien. 

We  apprehend  there  can  be  no  doubt  but  a  mortgagee  is  entitled 
to  be  repaid  all  sums  he  may  advance  for  the  purpose  of  removing 
a  prior  incumbrance  from  the  mortgaged  property.  The  fact  that'* 
Ely  paid  off  or  purchased  this  debt,  which  was  a  prior  lien  on  the 
land,  could  work  no  hardship  on  the  complainant.  It  was  a  sub- 
sisting debt,  and  a  lien  upon  the  mortgaged  premises,  and  had  to 
be  paid,  and  whether  complainants  are  required  to  pay  it  to  Ely,  or|[ 
the  original  holder,  can  not,  in  anywise,  prejudice  their  rights. 
But  this  debt  was  also  secured  by  the  Haddock  mortgage,  as  well 
as  a  prior  deed-Ol  trust/ andmay  be  regarded  as  a  part  and  parcel 


-^ 


^ 


y*' 


of  the  mortgage  debt  from^which  complamants  are  seeking  to  re^ 
eem.  In  either  event,  however,  we  regard  the  decision  of  the 
t  on  this  point  correct ;  but  it  is  said  ten  per  cent, 
interest  ought  not  to  be  allowed  Ely  on  this  claim,  after  it  came 
into  his  hands.  The  claim  drew  ten  per  cent,  interest  in  the 
hands  of  the  original  holder,  and  when  Ely  bought  or  paid  it,  in 
equity  he  was  subrogated  to  the  rights  of  the  original  holder  of  the 
claim;  and  when  the  original  creditor,  by  the  terms  of  the  con- 
tract, was  entitled  to  ten  per  cent,  interest,  we  fail  to  see  upon 
what  principle  Ely  would  not  be  entitled  to  the  same.^ 

SI^EN^EBC^rELt^    eCic^Z.    ev^^  th  U^ 
Court  op  Appeals  op  New  York,  \^%%f  jCcZtr  ^    ^^   ^^ir  - 

(90  iV^.  r.  257.)  cc^  T^  a^    'tA^^A     (^^J^ 

Appeal  from  judgment  of  the  General  Term  of  the  Court  of  c^^iL^V 
Common  Pleas,  in  and  for  the  city  and  county  of  New  York,  ^^V^       *^ 
entered  upon  an  order  made  May  11,  1880,  which  affirmed  a  judg-  A*'*^  /^ 
ment  in  favor  of  plaintiff,  entered  on  a  decision  of  the  court  on  triahjj/^j^^^^^ 
at  Special  Term.  t      p 

The  nature  of  the  action  and  the  material  facts  are  stated  in  the  \    .  t>^^*^  * 

oix.^     Wluer  Lake  Bank  v.  T^orth,  4  Johns.  Ch.  370  (1820]f;  Pa^e /.  Foster,  7  ^^  ^"  -y 

U  N.  H.  392  (1835)  ;AmoW  v.  Fofit,  7  B.  Mon.  (Ky.)  66  ilS46)YMoCormick'^  A(Xf^  ^M^ 

"^  ^    -?   V.  Know,  106  U.  S.  122  (1881),  and  the  authorities  generally  o/Gcord,  ^a^jA  '       /  /     Jj 
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i;.  ELY.  J-S^-*^-*^    <*Viu^65X«    ttm^^iiy 

MiiiLEB,  J.  'This  action,  waa  brought  for  the  foreclosure  of  a  tmju**^  A^'T 

mortgage  made  by  one  William  G.  Ely,  deceased,  in  1825.  to  the  ^  ^    9,A'(j 

■lEtna  Insurance  Company,  to  secure  the  sum  of  $3000.     It  con-  f/i^,\J    <^^ 

tained  no  clause  in  reference  to  taxes  and  assessments.    In  1872.  t%~  y  ,  .  /2/ 

the  .^na  Insurance  Company  assigned  the  mortgage,  together  JJ,   %t7^tf  f  o 

with  the  bond  accompanying  the  same,  to  the  Excelsior  Life  In-  g^v^^^^*'*^ 

surance  Company.     This  company  paid,  while  it  held  the  mort-  f^uo    u^^4l^ 

gage  as  assignee,  certain  taxes,  assessments  and  water  rates  upon  ^U«i6  ei .    ^f^* 

the  mortgaged  premises,  and  to  redeem  the  same  from  tax  sales,  '^  ^  ^^•^•^ 

which  together  amounted  to  the  sum  of  $1640,  or  thereabouts.     In  Cu!^  ca    ^*^^ 

the  year  1875,  the  Excelsior  Life  Insurance  Company  assigned  the  ^^^^Z      ^ 

bond  and  mortgage,  with  the  whole  amount  due  by  reason  of  the  Ic^  /J^^Scfc^ 

payment  for  taxes,  etc.,  to  the  plaintiff,  who  purchased  at  the  re-  JL^ iM^  /^^ 

quest  of  the  mortgagor,  and  under  an  agreement  to  extend  the  pay-  /f^  Ul^    < 


ment  of  the  principal  until  September,  1878,  previous  to  which 
^  ^  time  this  action  was  commenced.     Subsequent  to  his  purchase,  the 

^  i^»T^^  plaintiff  paid  certain  taxes  and  assessments,  amounting  to  the  sum 
1^^  j^J  of  $925.  At  the  time  of  the  assignment  to  the  plaintiff,  the  sum 
^  of  $934.78  was  due  for  interest!    The  defendant  Catharine  Ely  is 

the  widow  and  executrix  of  the  mortgagor,  who  died  leaving  a 

will,  by  which  he  devised  her  the  estate  for  life  with  remahid^ 

in  fee  to  the  children  of  his  brother  Jame8,^jH^htr'"fife  de- 


fendams" 


action.     Upon  the  trij 


allowed  for  the 


taxes,  assessments  and  water  ratespaid  by  adding  them'  to  the 
mortgage,  wnicn,  with  the  principal  and  interest  found  due  to  the  > 
plaintia,  amounted  to  the  sum  of  f  7365.70. 


The  most  material  question  upon  this  appeal  arises  in  regard  to 
the  rights  of  the  plaintiff  to  the  amount  of  taxes  and  assessments 
paid  by  him  and  his  assignor,  and  to  collect  the  same  out  of  the 
mortgaged  property.  The  rule  seems  to  be  established  by  abun- 
dant authority  that  when  the  owner  of  mortgaged  property  refuses 
or  neglects  to  pay  taxes  and  assessments,  or  liens  of  a  like  nature, 
which  are  imposed  upon  the  mortgaged  premises,  the  mortgagee 
has  the  right  to  pay  the  same  in  order  to  protect  his  security,  and 
the  amount  so  paid  may  be  added  to  and  become  a  part  of  the  mort- 
gage debt,  which  may  be  enforced  upon  a  foreclosure  of  the  mort^ 
irage. 


Willard,  in  his  work  on  Equity  Jurisprudence,  at  page  446,  lays 
down  the  rule  that  taxes  paid  may  be  added  to  the  mortgage  debt, 
and  he  adds,  "  so  money  paid  by  the  mortgagee  to  redeem  the  prem- 
ises from  a  tax  sale  becomes  part  of  the  mortgage  debt  in  equity  ;'* 
he  further  says  at  page  448,  "  with  regard  to  the  amount  to  be  paid 
on  redeeming,  it  may  be  said,  that  as  taxes  are  a  legal  charge  upon 
the  estate,  they  may,  if  necessarily  paid  by  the  mortgagee,  be  added 
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to  the  mortgage  debt."  The  same  rule  is  upheld  in  Thomas  on 
Mortgages^  at  pages  86  and  276,  and  in  Jones  on  Mortgages,  at  sec- 
tions 77  and  1134.  In  the  last  authority  it  is  laid  down  that  this  is 
so,  although  there  be  "  no  tax  clause  in  the  mortgage." 

Numerous  eases  in  the  reports  sustain  this  doctrine.  (Eagle 
Fire  Ins.  Co.  v.  Pell,  2  Edw.  Ch.  631 ;  Burr  v.  Veeder,  3  Wend. 
412;  Brevoort  v.  Randolph,  7  How.  Pr.  398;  Faure  v.  Winans, 
Hopk.  Ch.  283;  Marshall  v.  Davies,  78  N.  Y.  414;  Robinson  v. 
Ryan,  25  id.  320;  Williams  v.  Townsend,  31  id.  414.)  These  cases 
are  criticised  by  the  counsel  for  the  appellant,  and  it  is  claimed  they 
do  not  sustain  the  doctrine  contended  for.  While  all  of  them  do 
not  entirely  cover,  yet  they  tend  to  the  support  of  the  principle  that 
a  mortgagee,  who  to  save  his  mortgage  and  protect  his  security  is 
under  the  necessity  of  paying  the  taxes  and  assessments  to  prevent 
the  property  from  being  sold,  should  be  allowed  for  the  same  as  a 
part  of  his  mortgage  debt  upon  the  foreclosure  of  his  mortgage. 
Whether  the  doctrine  of  tacking,  as  claimed  by  the  counsel  for  the 
appellants,  has  any  application,  is  not  important  to  consider,  if  the 
principle  we  have  stated  can  be  invoked  to  save  the  mortgagee  from 
the  sacrifice  of  the  property  by  reason  of  unpaid  taxes  or  assess- 
ments. In  accordance  with  the  authorities  already  cited,  it  is  not 
necessary  that  the  premises  should  be  sold  prior  to  the  payment  of 
the  taxes  or  assessments  before  the  mortgagee  is  authorized  to  pay 
the  same,  and  add  the  amount  paid  by  him  to  his  mortgage.  (See^ 
Eagle  Fire  Ins.  Co.  v.  Pell,  and  Williams  v.  Townsend,  supra.) 

The  doctrine  that  neither  the  plaintiff  nor  his  assignor  could 
have  any  benefit  from  the  doctrine  of  subrogation,  because  they 
voluntarily  paid  the  taxes  and  were  conspirators,  cannot  be  upheld. 
There  is  no  finding  in  the  case  that  either  of  them  purchased  the 
mortgage  with  the  intent  of  paying  the  taxes  and  assessments  so  as 
to  relieve  the  life  estate  and  cast  the  burden  upon  the  remainder- 
men ;  they  were  paid  evidently  in  self-defense,  and  for  the  purpose 
of  saving  their  liens  as  mortgagees.  It  cannot,  therefore,  be  said 
that  they  were  volunteers,  or  that  they  acted  in  bad  faith  as  to 
others,  or  to  any  one  who  was  under  a  legal  necessity  tp  make  the 
payment,  even  if  it  may  be  urged  that  if  the  taxes  had  remained 
a  lien,  the  life-tenant  would  have  been  obliged  to  pay  them  to  pre- 
vent a  sale  of  the  property  by  the  State  or  a  return  thereof,  as  that 
furnishes  no  reason  why  the  plaintiff  had  not  a  perfect  and  com-| 
plete  right  to  protect  his  security  from  sale  for  the  taxes.  There 
is  no  rule  by  which  the  holders  of  the  mortgage  were  obliged  to 
delay  the  payment  so  as  to  compel  the  remaindermen  to  take  action 
in  regard  to  the  same  and  relieve  the  property.  They  should  have 
been  vigilant  in  looking  after  their  rights,  and  if  they  had  done 


I 


f 


vij'g4^  Ac^  t/.  ^^ .   si^^' 


Ij/  ^(fiuf-    UO^M        Ka^ 


"^     /»«*7  "^ 


-tJ 


/^x^ 


(3/  f/i^ 


/ajkj 


:  /ty.^ 


SEC.  v.] 


8IDENBERG   V.   ELY. 


567 


I 


their  duty  the  taxes  would  not  have  accumulated.  Having  failed 
to  perform  a  plain  duty,  if  they  desired  to  protect  the  property 
against  the  taxes,  after  they  have  permitted  the  mortgagee  to  pay 
the  taxes,  they  are  in  no  position  to  object  that  it  operates  as  a 
hardship  upon  them.  They  would  have  had  an  undoubted  right 
to  make  application  for  the  appointment  of  a  receiver  to  collect 
the  rents  and  apply  them  to  the  payment  of  the  taxes.  {Cairns 
v.  Chdbert,  3  Edw.  Ch.  313;  1  Washburn  on  Real  Prop.  97.) 

In  the  case  we  are  considering,  the  taxes  remained  unpaid  from 
the  year  1866  to  the  year  1872,  and  then  again  from  1872  to 
1874,  all  inclusive.  For  eight  years  they  were  allowed  to  accumu- 
late in  the  first  instance,  and  afterward  for  three  years,  and  during 
that  period  no  effort  was  made  to  pay  them,  nor  any  attempt  to  com- 
pel the  owner  of  the  life  estate  to  pay  them,  or  the  appropriation 
of  the  rents  for  that  purpose.  Here  was  a  gross  neglect  which 
would  have  resulted  in  the  sale  of  the  property,  and  perhaps  the 
destruction  of  the  estate,*  but  for  the  intervention  of  the  owner  of 
the  mortgage. 

Again,  if  the  mortgagee  or  his  assignee  had  the  right  to  pay 
within  the  authorities  to  which  we  have  referred,  to  protect  his 
mortgage  lien,  any  equity  which  might  have  existed  between  the 
life-tenant  and  the  remaindermen  cannot  destroy  or  take  away  that 
right.  The  remainderman's  rights  and  his  interests  are  subject 
to  the  right  of  the  mortgagee,  which  was  a  prior  and  superior  right  J 
given  by  the  mortgagor.  If  the  mortgagor  had  survived,  and  the 
mortgagee  had  paid  the  taxes,  the  amount  paid  would  clearly  have 
been  a  claim  against  the  mortgagor  and  the  mortgaged  premises. 
The  devisees  of  the  mortgagor  cannot  have  any  greater  or  better 
right  than  the  mortgagor,  and  they  stand  in  his  plaoe.  There  was 
no  evidence  of  any  fraud  or  any  conspiracy,  to  impose  upon  the 
remaindermen  an  obligation  which  belonged  to  the  life-tenant  to 
perform.  The  mortgage  was  purchased  by  the  plaintiff  in  good 
faith,  as  found  by  the  trial  court,  which  also  refused  to  find  to 
the  contrary.  The  effect  of  the  payment  was,  although  it  increased 
the  amount  of  the  mortgage,  to  cancel  and  discharge  the  lien  of  the 
taxes  for  the  same  amount.  The  estate  of  the  appellants  was 
bound  to  pay  the  taxes,  and  the  payment  by  the  mortgagee,  or  his 
assignee,  did  not  add  or  increase  the  burden  imposed  thereby ,^but^ 
in  fact  it  operated  to  reduce  the  rate  of  interest  on  the  amount  of 
such  taxes.  Equity  couia  not  grant  relief  to  the  remaindermenT" 
for  the  reason  alone  that  the  lien  had  been  changed  from  a  tax  lien 
to  that  of  a  mortgage  lien,  and  we  are  unable  to  see  why  the  life- 
tenant  could  not  as  well  have  been  charged  with  the  burden  of  the  ^ 
"after  payment  by  the  mortgagee,  as  he  could  before  such 
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payment,  and  in  this  case  no  reason  existed  why  the  interest  of] 
the  life-tenant  in  the  fund  after  payment  of  the  mortgage  by  a  sale] 
should  not  have  been  burdened  with  this  chaise. 

The  defendants  claim  they  are  entitled  to  pay  up  the  mortgage 
and  to  be  subrogated  as  mortgagees,  leaving  the  plaintiff  to  his 
remedy,  or  if  the  property  be  ordered  to  be  sold,  that  the  value  be 
computed,  and  only  that  value,  less  the  present  value  of  taxes 
and  interest  during  the  life  in  expectancy,  be  applied  to  the  accre- 
tions, and  that  after  applying  the  present  value  of  such  taxes  and 
interest  only,  the  remainder  of  the  principal  sum  be  paid  out  of  the 
sale  of  the  inheritance. 

It  does  not  appear  that  the  defendants  have  applied  to  be  sub- 
rogated as  mortgagees,  or  placed  themselves  in  a  position  which 
entitled  them  to  an  assignment  of  the  mortgage;  nor  was  the  ques- 
tion raised  upon  the  trial  as  to  the  application  of  the  interest  and 
taxes.  The  plaintiff  is  entitled  to  the  payment  of  the  mortgage 
out  of  the  real  estate  upon  a  sale  thereof,  And  the  question  as  to  the 
disposition  of  the  surplus,  if  any  there  be,  does  not  arise  upon  this 
appeal.* 

The  other  points  urged  by  the  appellants'  counsel  have  been  care- 
fully examined  and  considered,  but  none  of  them  present  any  suffi- 
cient ground  for  a  reversal  of  the  judgment.  There  being  no  error, 
it  should  be  affirmed. 

All  concur,  except  Rapallo  and  Tracy,  JJ.,  absent. 

Judgment  affirmed.^ 

^A  portion  of  the  opinion,  not  relating  to  the  question  under  examina- 
tion, is  omitted. 

'There  is  no  dissent  from  the  doctrine  of  the  principal  case,  the  apparent  ^ 
aberration  of  the  Supreme  uourt  ot  lowa  in  lavage  v.  Hcott^  45  Iowa,  130 
(1876)«  having  been  promptly  corrected;  Barihell  v.  Syverson,  54  Iowa, 
160,  164*^1880).  The  same  result  is  reached  in  Kansas  by  statute.  Gen. 
Stat.  1889,  Ch.  107,  §  148;  Stanclift  v.  Norton,  11  Kans.  218  (1873).  That  a 
mortgagee  who  has  redeemed  from  tax  sale  is  to  be  allowed  only  the  amount 
of  the  taxes  and  not  the  amount  paid  by  him  for  redemption,  see  Moshier 
V.  Norton,  100  111.  63,  74*^1881).  As  to  the  position  of  mortgagee  pur-' 
chasing  at  tax  sale,  see  Dale  v.  McEvera,  2  Cowen  (N.  Y.)  118  (1823); 
Strong  v.  Burdick,  52  Iowa,  630  (1879).  ^y_^ 
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(d)  Mortgagee,  how  far  a  Trustee.  A  /i      ^  ^j 

High  Court  of  Chancery,  1688.  ^^.^o^L^^  ^.      ^Tttlft^ 

(2  Yem.  84.)  a^c^ccS--^  /J^   m/^&^o 

One  Bruton  having  a  church-lease  for  three  lives  in  1664,  con-  jg>  yi  ^^JJ--^^ , 
yeyed  and  assigned  it  to  the  defendant  Balers  father,  in  consider-  fit/ J  /p  CHo 
ation  of  550f.  The  conveyance  was  absolute.  But  Mr.  Bal^^  thp  piir-Li. — i  % 

chaser,  by  writing  under  his  hand  and  seal,  agreed  that  if  Mr.  Bru- 
ton, the  vendor,  should  at  the  end  of  one  year  then  next  ensuing 
pay  him  six  hundred  pounds,  that  he  would  reconvey ;  the  six  hun- 
dred pounds  was  not  paid,  and  two  of  the  lives  died,  and  the  lease  I 
was  twice  renewed  by  the  defendant  Bale  and  his  father:  and  now/ 
it  was  near  twenty  years  after  the  first  conveyance.  Bruton  being 
a  prisoner  in  the  Fleet,  and  indebted  to  the  Warden  for  chamber- 
rent,  assigns  to  him  all  his  right,  title,  interest,  equity  and  power 
of  redemption:  anf  thereupon  tlie  plaintiff  Manlove^  the  Warden 
of  the  Fleet,  brought  his  bill  to  redeem  and  to  have  an  account  of 
the  rents  and  profits  of  the  premises. 

The  defendant  insisted  on  his  title,  and  that  the  estate  was 
not  now  redeemable,  nor  ought  he  to  account  for  the  profits. 

But,  notwithstanding,  the  Master  of  the  Rolls  decreed  a  re-^ 
demption  on  payment  of  the  550Z.  which  was  the  first  consideration 
money,  as  also  the  fines  paid  upon  the  renewal  of  the  leases,  which 
monies  were  to  be  paid  with  interest,  and  the  account  oFprofits  was 
to  commence  but  from  the  death  of  Peter  Bale,  who  was  the  pur- 
chaser, and  father  of  the  defendant,  and  until  that  time  the  profits 
were  to  be  set  against  the  interest  of  the  550Z.  consideration  monev.^ 

'  **  The  mortgagee  here  doth  but  graft  upon  his  stock  and  it  shall  be  for 
the  mortgagor's  benefit." — Per  Nottingham,  L.  Ch.,  in  Rushworth^a  Case,  2 
Freem.  12   (1676). 

"  This  additional  term  comes  from  the  same  old  root,  and  is  of  the  same 
nature,  subject  to  the  same  equity  of  redemption,  else  hardships  might  be 
brought  upon  mortgagors  by  the  mortgagee's  getting  such  additional  terms 
more  easily,  as  being  possessed  of  one  not  expired,  and  by  that  means 
worming  out  and  oppressing  a  poor  mortgagor." — Per  Curiam  in  RfOke- 
straw  V.  Bretoer,  2  P.  Wms.  311   (1728).     But  see  Neahitt  v.  Tredennick,  > 

I  Ball  &  B.,  29,  46  (1808),  and  compare  Keech  v.  Sandford,  Sel.  Cas.  Ch.  61 
(1726). 
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High  Court  of  Chancery,  1700.  yt^Ce^-*^  tilfec  ^  £♦<. 
(2  Fern.  401.)  ^^^H^  V^    OU't^U^— 


defendant  having  mortgaged  the  manor  of  ^hunaersley,  to  ^"-r—V-r  y 
which  an^dVowson  was  appendant,  to  the  plaintiff,  who  brought 
the  bill  to  foreclose,  the  church  became  void ;  the  defendant  moved    ^^  ^ 


4 


the  court  for  an  injunction  to  stay  the  proceedings  in  a  quare  im- 
pedit  brought  by  the  plaintiff7 

Per  Cur.  Although  the  Jefendant  Pawling^  hath  no  bill,  yet  be- 
ing ready  and  offering  to  pay  .the  principal,  interest  and  costs,  if 
the  plaintiff  will  not  accept  his  money,  interest  shall  cease,  and  an 
injunction  to  stay  proceedings  in  the  Quare  impedit;  for  the  mort- 
gagee  can  make  no  profit  by  presenting  to  the  churchy  nor  can 
Account  for  any  value  m  respect  thereof^  to  sink  or  lessen  his  de^t, 
and  the  mortgagee  therefore  in  that__cflge^  until  a  forecloflure,  is 


but  in  the  nature  of  a  trustee  for  the  mortgagor. 

And  the  like  order  was  made  between  Jory  and  Cox,*  where  the 
defendant  had  an  injunction  against  the  plaintiff  to  stay  his  pre- 
senting to  a  church,  that  became  vacant  pending  the  suit. 


Cholmondeley  v.  Clinton,  2  Jac,  &  W.  17177  (Court  of  Chanc--^  (U^JjuU 


and  prayed  that  he  be  decreed  to  deliver  them  up.    Lord  Clinton 

/S  UStf^*    ^1  answered  and  showed  that  he  had  been  in  quiet  and  undisturbed 

//^^j^   (/■] possession  and  enjoyment  of  the  premises  for  upwards  of  twenty 

^^^  •    'years,  paying  the  interest  on  the  mortgage  during  the  whole  of  that 

time^ 

;t  was  argued  on  behalf  of  the  plaintiffs  that  Clinton's  posses- 
sion, being  avowedly  that  of  a  mortgagor,  must  be  referred  to  the! 
estate  of  the  mortgagee,  and  that  the  latter,  as  trustee  of  the  right- 
ful mortgagor,  the  plaintiff,  Mrs.  Damer,  could  not  set  up  or  recog-| 
nize  a  claim  hostile  to  her  interest. 

Sir  Thomas  Plumer,  M.R.    These  appear  to  have  been  the  prin- 
cipal reasons  assigned  for  this  doctrine.    I  cannot  bring  myself  to 
.     ,  adopt  them.    The  view  which  is  taken  by  them  of  the  relation  sub- 

*T$(fer  C    4  •"^sisting  between  mortgagor  and  mortgagee,  and  the  character,  rights, 

and  duties  separately  belonging  to  each,  is  not  the  view  which  is 

V^.      /[^-^ya^   'Finch,  Pre.  Ch.  71.     See  also  Croft,  v.  Powell,  Com.  Rep.  609. 
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taken  and  acted  upon  in  a  court  of  equity.  The  relation  subsisting  ' 
between  mortgagor  and  mortgagee  is  one  of  a  peculiar  and  anoma- 
lous nature,  and  is  regulated  not  by  the  form  of  the  conveyance,  or 
the  legal  consequences  and  effect  of  it,  but  by  a  system  of  rules  estab- 
lished by  a  long  train  of  decisions,  and  universally  adopted  and 
acted  upon  in  a  court  of  equity.  If  the  form  of  conveyance  and  the 
legal  title  were  to  prevail,  the  absolute  ownership  of  the  estate,  after 
the  condition  is  forfeited,  would,  in  the  case  of  a  mortgage  in  fee, 
belong  forever  to  the  mortgagee,  without  any  trust  or  defeasance  of 
any  kind.  The  mortgagor  would  then  be  reduced  to  the  condition  in 
which  the  argument  represents  him  to  be.  But  is  that  the  light 
in  which  be  is  ever  considered  in  equity?  Is  he  there  for  any  pur- 
pose ever  considered  as  a  tenant  at  will,  holding  the  possession 
under  the  mortgagee?  Is  any  point  better  established  than  that 
a  mortgagor,  after  executing  a  mortgage  in  fee,  and  after  the  con- 
dition forfeited,  is  still  considered  to  remain  the  absolute  owner  of  I 
the  estate,  as  he  was  before,  for  every  purpose  as  against  all  the  rest 
of  the  world,  and  as  against  the  mortgagee  for  every  other  purpose, 
except  only  the  security  and  pledge  which  the  estate  is  become  for 
the  repayment  of  the  debt  contracted  by  the  mortgage?  It  would 
be  a  useless  waste  of  time  to  cite  authorities  upon  a  subject  so 
familiar.     .     .     . 

It  is  said  that  the  mortgagee  is  a  titistee  for  the  mortgagor;  that 
their  interests  are  parts  of  one  title,  and  together  form  one  entire 
estate;  and  that  the  admission  of  the  title  of  the  one  is  virtually  and*] 
of  necessity  an  admission  of  the  title  of  the  other;  that  the  length 
of  time  cannot  be  set  up  as  a  bar  by  the  mortgagee  against  his 
cestui  que  trust,  Mrs.  Damer;  and  that  the  existence  and  validity 
of  the  title  of  the  mortgagee  being  on  all  sides  admitted,  the  bene- 
fit of  it  must  be  given  by  the  mortgagee  (the  trustee)  to  his 
cestui  que  trust,  Mrs.  Damer.  The  equity  of  redemption  is  ad- 
mitted to  exist,  and  must,  therefore,  be  given  to  the  rightful,  and\ 
not  the  tortious,  owner. 

I  will  consider  separately  each  of  these  positions,  and  first,  aa  to 
that  of  the  mortgagee  being  a  trustee  for  the  mortgagor,  upon  which  ^       -^    . 

90  much  of  the  argument  is  built.     That  the  consequences  con-1 1H^^^*^  TtTl  '^ 
tended  for  would  not  follow,  even  if  the  character  of  trustee  did  j  (U 
properly  belong  to  the  mortgagee,  not  being  in  actual  possession,  I 
I  have  already  endeavoured  to  show.     It  may  be  proper,  however, 
to  consider  how  far,  and  in  what  respect,  he  is  to  be  considered  as 
possessing  that  character.     The  position  is  to  be  received  with  con- 
siderable qualifications,  as  will  appear  by  examining  what  is  the 
true  character  of  a  mortgagee,  ^nd  how  he  is  considered  in  a  court 
of  equity.    Lord  Mansfield,  adverting  to  the  comparisons  made  in 
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respect  to  mortgages,  has,  I  think,  said  there  is  nothing  so  unlike 
as  a  simile,  and  nothing  more  apt  to  mislead.  A  mortgagor  has 
had  ascribed  to  him  a  variety  of  different  characters,  in  which  there 
existed  some  points  of  resemblance,  when  it  was  not  very  material 
to  ascertain  what  his  powers  or  interests  were,  or  to  settle  with  any 
great  precision  in  what  respects  the  resemblance  did,  -and  in  what 
it  did  not  exist.  But  it  would  be  productive  of  much  error  if  it 
were  to  be  concluded  that  the  resemblance  was  complete,  in  every 
point,  to  any  one  of  the  ascribed  characters.  The  relations  of 
vendor  and  purchaser,  of  principal  and  bailiff,  of  landlord  and  ten- 
ant, of  debtor  and  creditor,  trustee  and  cestui  que  trust,  have  been 
applied  to  the  relation  of  mortgagor  and  mortgagee,  according  to 
their  different  rights  and  interests,  before  or  after  the  condition 
forfeited,  before  or  after  foreclosure,  and  according  as  the  posses- 
sion was  in  the  mortgagor  or  mortgagee  ?  Quo  teneam  vultus  mutan- 
tern  Protea  nodo  f  The  truth  is,  it  is  a  relation  perfectly  anomalous  \ 
and  sui  generis.  The  ntimes  of  mortgagor  and  mortgagee  most  prop- 
erly characterise  the  relation;  they  are  (as  Mr.  Justice  BuUer  ob- 
serves, in  Birch  v.  Wright,  1  T.  Kep.  383)  characters  as  well  known, 
and  their  rights,  powers,  and  interests  as  well  settled,  as  any 
in  the  law.  It  is  only  in  a  secondary  point  of  view,  and  under  cer- 
tain circumstances  and  for  a  particular  purpose,  that  the  character 
of  trustee  constructively  belongs  to  a  mortgagee.  No  trust  is  ex- 
pressed in  the  contract ;  it  is  only  raised  by  implication,  in  subordi- 
nation to  the  main  purposes  of  it,  and  after  that  is  fully  satisfied ; 
its  primary  character  is  not  fiduciary.  It  is  a  contract  of  a  peculiar 
nature,  by  which,  under  certain  conditions,  the  mortgagee  becomes 
the  purchaser  of  a  security  and  pledge,  to  hold  for  his  own  use  and 
benefit.     Hejacguirpf^  a  diatinct  qnd  independent  h(^j\^^o\a}  intArpat 

in  the  estate ;  he  has  always  a  qualified  and  limited  right,  and  may 
eventually  acquire  an  absolute  and  permanent  one  to  take  posses- 
sion, and  he  is  entitled  to  enforce  his  right  by  adverse  suit  in  in- 
vitum  against  the  mortgagor;  all  which  can  never  take  place 
between  trustee  and  cestui  que  trust.  They  have  always  an  identity 
and  unity  of  interest,  and  are  never  opposed  in  contest  to  each  other. 
The  late  Master  of  the  Rolls  observes,  that  in  general  a  trustee  is 
not  allowed  to  deprive  his  cestui  que  trust  of  the  possession,  but  a 
court  of  equity  never  interferes  to  prevent  the  mortgagee  from  as- 
\|  suming  the  possession.  In  this  the  contrast  between  the  two  char- 
acters  is  strongly  marked.  By  not  interfering  in  this  latter  case,  a 
court  of  equity  does  not,  as  it  is  supposed,  in  opposition  to  its  usual 
principle,  refuse  to  afford  protection  to  a  cestui  que  trust,  against  his 
trustee;  but  the  interference  is  refused,  because  the  mortgagor  and 
mortgagee  do  not,  in  this  instance,  stand  in  the  relation  of  trustee 
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and  cestui  que  trust.    The  mortgagee^  when  he  takes  the  possession  J| 
is  not  acting  as  a  trustee  for  the  mortgagor^  but  independently  an(l(| 
Adversely  for  his  own  use  and  benefit.    A  trustee  is  stopped  in  equity 
from  dispossessing  his  cestui  que  trust,  because  such  dispossession 
would  be  a  breach  of  trust.     A  mortgagee  cannot  be  stopped,  be- 
cause in  him  it  is  no  breach  of  trust,  but  in  strict  conformity  to  his 
contract,  which  would  be  directly  violated  by  any  impedimen 
thrown  in  the  way  of  the  exercise  of  this  right.     Upon  the  sam 
principle  the  mortgagee  is  not  prevented,  but  assisted  in  equity, 
when  he  has  recourse  to  a  proceeding  which  is  not  only  to  obtain  the 
possession,  but  the  absolute  title  to  the  estate,  by  foreclosure.    This 
presents  no  resemblance  to  the  character  of  a  trustee,  but  to  a  char- 
acter directly  opposite.     It  is  in  this  opposite  character  that  he  ac- 
<x)unts  for  the  rents  when  in  possession,  and  when  he  is  not,  re- 
<»ives  the  interest  of  his  mortgage  debt.     The  payment  of  that 
interest  by  the  person  claiming  to  be  the  mortgagor  is  a  recognition 
of  that  relation  subsisting  between  them,  but  is  no  recognition  of  the 
mortgagee's  possessing  the  character  of  trustee,  much  less  of  his 
being  a  trustee  for  any  other  person  claiming  the  same  character 
of  mortgagor. 

The  ground  on  which  a  mortgagee  is  in  any  case,  and  for  any 
purpose,  considered  to  have  a  character  resembling  that  of  a  trustee 
is  the  partial  and  limited  right,  which,  in  equity,  he  is  allOwdPto 
have  in  the  whole  estate  legal  and  equitable.  He  does  not  at  any 
time  possess,  like  a  trustee,  a  title  to  the  legal  estate  distinct  and 
separate  from  the  beneficial  and  equitable.  Whenever  he  is  entitled 
at  all  to  either  he  is  fully  entitled  to  both,  and  to  the  legal  and 
equitable  remedies  incident  to  both ;  but  in  equity,  his  title  is  con- 
fined to  a  particular  purpose.  He  has  no  ri^ht  to  either,  nor  can 
make  use  of  any  remedy  belonging  to  either,  further  than  and  as 
may  be  necessary  to  secure  the  repayment  of  the  money  due  to  him. 
^Wlien  that  is  paid,  his  duty  is  to  reconvey  the  estate  to  the  person 
entitled  to  it ;  it  never  remains  in  his  hands  cloathed  with  any  fidu- 
ciary duty.  He  is  never  entrusted  with  the  care  of  it,  nor  under 
any  obligation  to  hold  it  for  any  one  but  himself,  nor  is  he  allowed 
io  use  it  for  any  other  purpose.  The  estate  is  not  committed  to 
his  care,  nor  has  he  the  means  of  preventing  or  being  acquainted 
with  the  changes  which  the  title  to  the  equity  of  redemption  may 
undergo,  either  by  the  act  of  the  mortgagor,  without  his  privity,  or 
by  operation  of  law,  by  descent,  forfeiture,  or  otherwise,  and  con- 
sequently, as  I  have  already  endeavoured  to  shew,  by  the  operation 
of  the  analogy  to  the  statute  of  limitations.  When  the  interest  of 
the  mortgage  money  is  tendered  to  him  from  year  to  year  by  the  per- 
son who,  claiming  to  have  succeeded  the  original  mortgagor  in  the 
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title  to  the  equity  of  redemption,  is,  by  the  acquiescence  of  the  right- 
ful owner  of  it,  allowed  to  remain  in  the  quiet  and  uninterrupted 
enjoyment  of  the  estate  as  the  sole  and  admitted  owner,  can  he 
be  expected  to  refuse  receiving  it  upon  any  doubts  of  his  own  respocft- 
ing  the  title,  when  it  is  apparently  abandoned  by  those  who  possess 
better  means  of  judging  of  it,  and  who  alone  are  interested  in  con- 
testing it  ?  If  there  is  no  f  raud,or  collusion  of  any  kind,  the  fault  lies 
wholly  with  those  who  possess  the  rightful  title  to  the  equity  of 
redemption.  The  mortgagee  is  a  mere  indifferent  stakeholder.  The 
real  contest  lies  between  the  competitors  for  the  estate,  which,  in  the 
hands  of  either,  must  continue  subject  to  the  mortgage  till  paid  off ; 
when  paid  oflf,  the  mortgage  title  ends,  and  then,  and  not  before, 
the  implied  trust,  to  surrender  the  estate  to  the  person  entitled  to 
demand  it,  begins.  If  there  is  a  question  who  that  person  is,  it 
must  be  contested,  not  by  the  mortgagee,  but  by  the  parties  con- 
cerned, and  between  them  the  title  must  be  decided  in  the  same 
manner,  and  by  the  same  principles,  though  the  form  in  which 
it  may  be  contested  may  differ,  as  it  would  have  been  had  no  mort- 1  [ 

gage  existed.  7^  ItrC.,^  .^-^tUp  TS"  ^«^  /S^.  ^Li^JL/ck  . 

KfeKWOOiy  V.  THOMPSON.^';    ;^^  ^,  ^Aiej^/. 
High  Coumof  Chancery,  1865.'>t*«2l,       «2c<^  coiJm*. 

(2  De  0.,  J.  ^  8.  ^^^.)t:±  '^sSToJfjtL^i 
This  was  an  appeal  from  a  decree  of  Vice-Cnancellor  WooD.^^j^^  ^  ^. 
The  bill  was  filed  by  the  heir-at-law  and  administratrix  of  Stephen  ^/gJ^^Z.    cA 
Kirkwood,  late  of  Kingston-upon-Hull,  to  redeem  certain  heredita-      /  —    •  ^j/ 
ments  which  had  been  mortgaged  and  sold  under  the  ioWowing^^^f^ J^^^ 
circumstances:     By  an  indenture  dated  the  17th  January,  1840^  kiM^x^ . 
certain  hereditaments,  the  property  of  Stephen  Kirkwood,  were /(♦A/   l^u^ 
conveyed  by  him  to  William  flfljjih  pnd  others  in  fee  by  way  of  mort-  ^f/jff-   ^^^ 


S^.&. 


ejor  securing  the  sum  of  5500/.  and  interest.    The  mortgage  V"^^^ 
contained  a  power  of  sale  in  case  of  default  in  payment  of  princi-^^""**^  /*^ 
pal  or  interest  on  six  months'  notice.     By*  another  indenture  dated  ^^7^^^^   *T_ 
the  16th  June,  1846,  other  premises  were  mortgaged  by  Stephen  (uof  fUt'oZZi 


Kirkwood  in  fee  to  George  Davidson  and  others,  as  the  trustees  "of  CV 
the  National  Provident  Institution,  to  secure  4000^.  and  interest.  A^mXjl^lmjC^ 
By  an  indenture  of  even  date  the  said  sum  of  4000?.  was  further/^   »  /,^ 

secured  by  a  second  mortgage  of  the  premises  comprised  in  CasbTs  ^"^"^^y 
ragfi.    The  two  last-mentioned  deeds  contained  power  of  sale,  g^^     Z^ 
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subject  to  the  proviso  that  the  power  should  not  be  exercised  without 
six  months'  notice,  or  unless  three  months'  interest  was  in  arrear;. 
and  they  also  contained  a  proviso  exempting  the  purchaser  from 
liability  to  see  to  the  performance  of  this  condition,  and  restricting; 
his  remedy  to  damages  only. 

SubsequentlY  to  these  deeds  Stephen  Kirkwood,  having  borrowed 
lOOOZ.  from  the  North  of  England  Fire  and  Life  Insurance  Com- 
pany, agreea  to  execute  a  good  and  effectual  mortage  to  the  de- 
fendants Messrs.  Thompson  and  Carr,  as  trustees  ^or  the  insur-- 
ance  company,  of  the  hereditaments  comprised  in  the  previous 
mortgages.  This  agreement  was  carried  into  effect  bv  an  indenture 
aated  tne  10th  December,  1847,  and  made  between  Stephen  Kirk- 
wood of  the  one  part  and  iMessrs.  Thompson  and  Carr  of  the 
other  part,  whereby  Kirkwood  conveyed  to  Messrs.  Thompson  and 
Carr  in  fee  all  the  hereditaments  comprised  in  the  above-mentioned 
mortgage-deeds,  but  subject  to  the  prior  mortgages,  upon  trust 
that  Messrs.  Thompson  and  Carr  should,  in  their  discretion,  at 
any  time,  without  any  further  consent  or  concurrence  of  Stephen 
Kirkwood,  his  heirs,  executors,  administrators,  or  assigns,  sell  and 
absolutely  dispose  of  the  premises,  and  should  out  of  the  proceeds 
oi  such  sale  pay  all  costs  and  expenses,  and  the  principal,  money 
and  interest  due  to  themselves,  and  all  other  incumbrances,  and 
pay  over  the  surplus  to  the  mortgagor.  Kirkwood  died  in  July, 
1848,  leaving  a  will,  but  the  executor  renounced  prolate,  and  ad^^ 
ministration  was  granted  to  Mary  Todd,  one  of  the  plaintiffs,  on 
the  10th  FeJ)ruary,  185!^ 

In  1849.  in  consequence  of  default  having  been  made  in  payment 
of  the  interest  due  to  them,  the  North  of  England  Insurance 
Company  entered  into  possession  of  the  premises  and  r^eived  the~ 
rents,_which  were,  however,  as  they  stated  in  the  answer,  insuffi^ 
cient  to  pay  the  interest  on  the  company's  mortgage^  after  pay- 
ing the  interest  on  the  prior  mortgages.  In  1850  the  trustees 
of  the  National  Provident  Institution,  with  ^he  consent  of 
the  persons  interested  in  Cashes  mortgage,  gut  up  to  auction  the 
whole  oT  the  hereditaments  comprised  in  ineir  mortgage,  l^rc- 
viously  to  the  sale  the  solicitors  of  the  National  Provident  Institu- 
tion communicated  to  the  North  of  England  Company  their  inten- 
tion to  sell,  and  gave  them  a  formal  notice  to  pay  the  prior  mort- 
gage,  but  no  notice  was  given  to  any  person  on  behalf  of  the  mort- 
gagor, there  being  at  that  time  no  representative  of  Kirkwood's  es- 
tate. Mr.  Hall,  one  of  the  directors  of  the  North  of  England  Com- 
pany, attended  the  sale,  which  took  place  on  the  24th  October, 
1850,  and  became  the  purchaser  of  part  of  the  property  for  6690Z. 
The  North  of  England  Company  adopted  this  purchase^d  paid  the 


576  EQUITY    RELATIONS.  [CHAF.  II. 

purchase-money,  and  Hall  executed  a  declaration  of  trust  in  their 
favour.  The  North  of  England  Company  was  subsequently  dis- 
solved, and  their  business  was  purchased  by  the  Liverpool  and  Lon- 
don Fire  and  Life  Assurance  Company,  and  the  premises  were  con- 
veyed  to  their  trustees  in  May,  18G0. 

The  plaintiffs  filed  the  present  bill  against  Messrs.  Thompson, 
Carr  and  Hall  and  the  Liverpool  and  London  Assurance  Company, 
praying  that  the  plaintiffs  might  be  declared  entitled  to  redeem  the 
premises  purchased  by  Hall,  and  that  Hall  and  all  persons  claiming 
under  him  might  be  declared  trustees  for  the  plaintiffs,  and  that, 
if  necessary,  the  conveyance  to  Hall  and  to  the  Liverpool  and 
London  Assurance  Company  might  be  cancelled,  and  that  the  prem- 
ises might  be  conveyed  to  the  plaintiffs  on  payment  by  the  plaintiffs 
of  what  should  be  found  due  from  them  on  taking  the  accounts, 
and  that  in  taking  the  accounts  the  defendants  might  be  charged 
with  the  full  value  of  the  mortgaged  premises  at  the  present  time, 
or  at  such  other  time  as  the  Court  might  think  fit.  The  Vice-Chan- 
cellor  was  of  opinion  that  there  was  no  reason  either  in  law  or  under 
the  special  circumstances  of  the  case  for  impeaching  the  sale,  and 
dismissed  the  bill  with  costs.  From  this  decision  the  plaintiffs 
appealed. 

Mr,  Willcock  and  Mr.  T.  A,  Roberts,  for  the  plaintiffs. — The 
sale  to  Hall  was  really  one  to  the  North  of  England  Company, 
who  were  second  mortgagees  and  also  in  possession.  A  second' 
mortgagee  cannot  purchase  for  his  own  benefit  from  the  first 
mortgagee.  He  is  in  the  position  of  a  trustee  for  the  mortgagor; 
and  here  we  have  the  additional  circumstance  that  the  purchasers 
were  in  possession,  and  had  thereby  an  advantage  in  getting  up 
the  sale,  and  special  means  of  knowledge.  Moreover,  they  were 
not  simple  mortgagees,  but  trustees  for  sale,  for  their  security  was 
in  that  form,  and  they  were,  therefore,  in  a  special  position  of  | 
trust.  (Rakestraw  v.  Brewer,  2  P.  Wms.  511 ;  Re  Bloye,  1  Mac.  &  G. 
488 ;  Ex  parte  Rushforth,  10  Ves.  409 ;  Smith  v.  Chichester,  1  Con. 
&  Law.  488 ;  Ex  parte  James,  8  Ves.  337 ;  Dowries  v.  OrazebrooJc,  3 
Mer.  200;  Ex  parte  Hughes,  6  Ves.  617.)  The  case  of  Shaw  v. 
Bunny,  13  W.  R.  374,  in  which  the  Lords  Justices  differed, 
is  the  only  authority  against  us.  With  respect  to  the  ques- 
tion of  value :  the  sale  must  be  treated  not  as  a  sale  between  stran- 
gers, but  as  strictly  as  any  other  transaction  between  persons  in  a 
fiduciarv  relation. 

Mr,  Oijfard  and  Mr.  Kay,  for  the  defendants. — The  sale  was  by 
auction,  and  perfectly  fair  and  open.  Strangers  were  present,  and 
purchased  several  of  the  lots.     The  second  mortgagees  had  noth- 
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ing  to  do  with  getting  up  the  sale,  which  was  entirely  managed  hy 
the  first  mortgagees. 

The  right  of  a  second  mortgagee  to  purchase  from  a  first  mort-|[ 
gagee  is  established  by  Shaw  v.  Bunny,  13  W.  B.  374.  And  therej 
is  no  distinction  between  an  ordinary  mortgage  and  a  security  in 
the  form  of  a  trust  for  sale.  In  neither  case  does  the  mortgagee 
stand  in  a  fiduciary  relation  to  the  mortgagor.  {Parkinson  v.  Han- 
bury,  1  Dr.  &  Sm.  143;  s.  o.  on  appeal,  13  W.  R.  331;  Dobson  v. 
Land,  8  Hare,  216;  Knight  v.  Marjoribanks,  2  Mac.  &  6.  10.) 

Mr.  Willcock,  in  reply. 

The  Lord  Chancellor  [Lord  Cran worth].  This  case  does 
'not  appear  to  me  to  present  any  real  difiiculty.  In  the  first  place, 
that  a  mortgagee  can  purchase  from  his  mortgagor  is  a  matter  that 
is  always  considered  as  settled,  though,  I  believe,  in  some  early 
'Cases  there  has  been  allusion  to  a  doubt  on  the  subject;  and  Sir 
Edward  Sugden  said  that  the  relation  between  trustee  and 
cestui  que  trust,  although  in  some  sense  existing  between  mortgagee 
and  mortgagor,  has  never  been  so  held  to  exist  as  that  the  mort- 
gagee cannot  purchase  from  the  mortgagor.*  That  is  not  disputed. 
Then  if  that  is  so,  why  should  there  be,  any  difficulty  on  this  sub- 
ject? The  real  reason  why  a  person  standing  in  the  relation  of 
trustee  cannot  purchase  from  the  cestui  que  trust  is,  that  he  cannot 
purchase  that  which  he  is  to  sell ;  he  has  a  duty  to  perform  and  of 
course  he  cannot  purchase,  for  that  would  be  putting  himself  in  a 
situation  in  which  his  interest  would  become  an  interest  inconsistent 
with  the  duty  which  he  has  to  perform. 

The  next  step  is,  can  he  purchase  under  a  power  of  sale  executed 
by  a  first  mortgagee?  It  seems  to  me  to  follow  as  a  necessary 
corollary,  because  the  sale  that  is  made  under  the  power  of  sale  by 
a  first  mortgagee  is  substantially  a  sale  by  the  mortgagor,  for  it  is 
a  sale  made  under  an  authority  given  by  the  mortgagor  paramount 
to  the  title  of  the  second  mortgagee.  It  seems  to  me,  that  on  the 
principle  of  the  case  there  is  no  difference  whatever  between  a 
purchase  from  a  first  mortgagee  under  a  power  of  sale  and  a  pur- 
chase from  the  mortgagor  himself.  Even  if  that  were  doubtful 
upon  principle,  I  consider  it  to  have  been  settled  by  authority  in  the 
case  of  Shaw  v.  Bunny,  because  there  is  no  way  of  getting  out  of 
the  fact  that  that  case  was  so  decided  by  the  Master  of  the  Rolls, 
was  brought  by  way  of  appeal  before  this  Court,  and  was  so  decided 
by  the  Lords  Justices.  It  is  very  true  that  the  learned  Jud^e,  Lord 
Justice  Turner,  expressed  some  doubt  about  it,  but  that  does  not 
signify;  it  is  just  the  same  as  if  the  case  were  brought  before  a 
court  where  there  are  several  Judges  sitting,  and  the  majority  so 

"See  2  Sugden,  V.  &  P.  (8th  Am.  ed.)  689,  and  note  {v). 
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decided ;  and  it  is  by  Act  of  Parliament  determined  that  the  affirm- 
ance of  a  decree  of  the  Master  of  the  Rolls,  or  one  of  the  Vice- 
Chancellors,  by  the  Court  of  Appeal,  is  just  the  same  as  if  it  had 
been  so  decided  by  the  full  Court.  I  think  it  is  clear  that  that 
has  been  so  settled.  Lord  Justice  Knight  Bruce,  in  affirming 
the  decision  of  the  Master  of  the  Rolls  in  Shaw  v.  Bunny,  decided 
in  favour  of  the  mortgagee's  title,  "there  being  no  special  circum- 
stances" to  prejudice  his  right :  the  only  question  is,  whether  there 
are  any  special  circumstances  here  to  vary  the  general  rule. 

Now  the  special  circumstances  relied  on  were  these :    First,  the 
mortgagee  was  m  possession.     That  makes  no  difference;  being 
in  possession  could  only  make  a  difference  if  it  created  an  obliga- 
tion between  the  mortgagee  and  the  mortgagor  which  would  not 
have  existed  if  he  had  not  been  in  possession.     Nothing  of  the  sort 
is  suggested;  no  duty  arises  on  being  in  possession,  except,  cer-|| 
tainly,  to  account  to  the  mortgagor  in  a  way  onerous  to  the  mort-  II 
gagee;  but  there  is  no  duty  which  would  prevent  the  relation  11 
between  the  mortgagee  and  his  mortgagor  different  from  what  || 
would  have  existed  if  he  had  not  been  in  possession. 

Then  it  was  suggested  that  this  was  not  strictly  a  mortgage  at 
all;  that  it  was  merely  a  conveyance  in  trust  to  sell.  It  is  true 
that  it  is  in  form  a  conveyance  in  trust  to  sell,  \mt  as  between 
the  mortgagor,  the  person  conveying,  and  the  person  to  whom  it  was 
conveyed  in  trust  to  sell,  it  certainly  was  a  mortgage  as  far  as  he 
was  concerned.  He  took  possession,  and  he  taking  possession  would 
be  liable  to  account  as  mortgagee.  It  cannot  be  contradicted  that 
between  the  parties  conveying  and  the  parties  to  whom  it  was 
conveyed  it  certainly  was  a  mortgage.  It  is  possible — I  do  not 
say  whether  that  would  be  so — ^that  there  might  have  been  differ- 
ent duties  as  between  him  and  the  mortgagor  if  he  had  sold  than 
would  have  existed  in  the  case  of  a  simple  mortgage.  But  what 
took  place  is  something  that  comes  in  paramount  and  prior  to 
the  exercise  of  the  duties  as  trustee;  he  never  can  sell,  because 
persons  having  a  paramount  title  to  his  title  choose  to  exercise  that 
right,  and  therefore  prevent  the  possibility  of  his  exercising  his 
right,  which  is  a  trust  only  to  arise  if  it  was  ever  in  his  power  to  sell, 
which  it  was  not,  in  consequence  of  the  sale  made  by  the  prior  mort- 
gagees. 

That  being  so,  the  next  special  circumstance  that  is  alleged  here 
is,  that  the  parties  stood  in  such  a  situation  that  we  must  take  this 
as  a  sale  at  an  undervalue.  It  was  not  ur^ed,  indeed  it  could  not 
be  urged,  that  here  there  was  any  undervalue  as  between  third 
parties,  so  as  to  enable  them  to  set  aside  the  sale ;  but  it  was  said 
the  relation  between  these  parties  made  that  capable  of  being  con- 
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sidered  in  a  Court  of  Equity  an  undervalue  which  would  not  have 
been  an  undervalue  as  between  strangers.  That  begs  the  whole 
question^  because  the  moment  you  determine  that  this  mortgagee 
or  qttasi  mortgagee  was  entitled  to  purchase,  you  put  him  exactly 
in  the  position  of  a  common  stranger  who  purchases ;  so  that  there 
is  no  reason  to  look  at  the  "question  of  undervalue  in  a  different 
way  from  that  in  which  you  would  have  looked  at  [it]  if  any  third 
parties  had  purchased.  It  would  be  out  of  the  question  to  talk  of 
this  as  an  undervalue ;  it  was  competed  for  at  an  auction.  I  agree 
with  Mr.  Willcock  that  being  sold  by  auction  would  not  be  at  all 
conclusive  of  the  value,  but  there  is  no  reason  to  treat  this  as  a 
sale  that  was  not  made  in  the  best  manner  possible;  the  vendors 
had  the  property  valued,  and  precautions  were  taken  that  it  should 
not  be  sold  at  an  undervalue ;  it  is  perfectly  true  that  shortly  after 
the  sale  it  would  seem  that  the  persons  who  had  purchased  had  so 
far  made  a  good  bargain, — it  was  a  very  speculative  sort  of  prop- 
erty,— that  they  had  an  opportunity  of  selling  it  at  an  advance  of 
lOOOZ.^  but  that  is  quite  immaterial,  and  I  think,  if  that  objection 
were  to  prevail,  no  sale  could  be  safe,  if  after  lying  by  for  eleven 
years  it  was  afterwards  to  be  suggested  in  this  way  that  the  property 
was  sold  at  an  undervalue.  I  think,  therefore,  that  the  suggestion 
of  undervalue  fails  entirely,  and  that  that  is  not  a  matter  that 
ought  to  influence  my  judgment.  I  think  the  decision  of  the  Vice- 
Chancellor  perfectly  right,  and  consequently  that  this  appeal  ought 
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The  plaintiff,  being  possessed  of  a  lease  from  K  W.  ana  others,  ^-t^.    f^<^ 
of  a  farm  of  about  309  acres  (parts  of  lots  8,  9,  and  10,  in  Crosby's  ^^^£^     CU^ 
manor),  dated  in  November,  1806,  for  eleven  years,  subject  to  an  an- *»-    •    ^  ^i^«5\ 
nual  rent  of  75  dollars,  on  the  26th  of  May,  1808,  assigned  the  lease     y^'       V^ 
to  the  defendant  Thomas  Gillespie.     The  assignment  was  absolute ;  ^  ^  yi^aX*^*^  i 
but  the  assignee,  at  the  same  time,  executed  a  defeasance,  declaring  A(/y  /^  r^^f 
that  the  assignment  was  made  to  secure  a  debt  of  74  dollars  and  12- — —   '        ' ^  u 
cents,  due  from  the  plaintiff  to  Thomas  Gillespie,  with  interest.  Vf^    ^*t^^  <i^M. 
Part  of  the  land  was  cultivated  and  improved.     In  April,  1809,  the  ^cctA^^-w  "  'kr 
defendant  T.  G.  took  possession  of  the  improved  part  of  the  farm.  mdJSjtff^i/f.^^ 
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On  the  29th  of  Auyist,  1809,  the  plaintiff  and  defendants  entered 
into  an  agreement,  under  seal,  by  which  the  plaintiff  acknowledged 
that  he  had  received  of  the  defendants  100  dollars,  as  a  compen- 
sation for  one-half  of  his  improvements  on  the  lot,  and  he  gaxfijm^ 
one-half  of  the  premises  to  the  defendant  T.  G. ;  and  to  secure  to 
T.  U.  75  dollars,  with  interest,  together  with  what  might  after- 
wards become  due  to  the  defendants,  the  plaintiff  gave  up  the  lease 
to  T.  Q.  until  the  75  dollars  and  interest,  and  moneys  to  become 

^    _^     ^         T.  G.  engaged  to  give  the  plaintiff  a  good 

lease  for  half  the  farm  for  eight  years  from  the  1st  of  February, 
1808,  subject  to  the  rents,  &c. 

The  plaintiff  averred  in  his  bill  that  the  100  dollars  was  to  be 
paid  by  the  defendants  to  the  lessors  for  rent;  that  after  the  first 
agreement  he  delivered  T.  B.  G.  produce  of  the  farm  to  the  amount 
of  300  dollars,  and  performed  work  and  services  to  the  amount  of 
150  dollars ;  that  T.  G.  went  into  possession  ot  part,  and  the  defend- 
ants had  received  the  profits  for  4  years,  at  the  rate  of  180  dollars 
a  year;  and  that  a  balance  was  due  to  him  from  the  defendants :  tha^^ 
the  defendant  T.  G.,  after  the  first  assignment,  applied  to  the 
lessors,  ana  surrendered  up  the  lease  to  them,  and  took  a  new  lease 
injiis  own  name  and  assigned  it  over  to  T.  B.  Q.  The  bill  prayed 
for  an  injunction  against  an  ejectment  brought  by  the  defendants, 
in  1814,  to  recover  possession  of  part  of  the  premises  occupied  by 
tbe  plaintiff,  &c. 

I'he  defendants  admitted  that  no  money  was  paid  to  the  plain- 
tiff, but  that  the  100  dollars  previously  paid  by  them  for  rent  to 
the  landlords,  and  for  28  dollars  and  34  cents  paid  for  a  debt  of  the 
plaintiff,  were  agreed  to  be  the  consideration  of  the  agreement  of 
the  29th  of  August,  1809.  That  the  defendants  had  previously  paid 
the  landlords  the  100  dollars,  but  no  acquittance  or  receipt  was 
given  to  the  plaintiff  for  the  amount.  That  the  defendant  T.  Q. 
had  been  in  possession  since  1809,  and  made  improvements,  which 
were  specitiea ;  had  paid  the  rent  and  taxes  for  the  whole  farm  for 
the  last  three  years,  and  that  the  plaintiff  had  paid  only  one-third 
of  the  rent  for  the  year  1809.  That  the  plaintiff  had  never  paid 
the  75  dollflra^  nr  intprpflt^  and  that  he  owed  the  defendant  T.  G. 
about  175  dollars,  &c. ;  that  the  defendant  occupied  a  small  house 
and  garden,  and  that  the  ejectment  was  brought  for  the  house  so 


occupied  by  the  defendflTyTT.  G,.  hut  not  for  thp  nlfiarPfl  Iatk^ 

THE  CHANCELLOR  [Kent].  The  bill  filed  by  the  plaintiff  is  in  the 
nature  of  a  bill  to  redeem,  and  the  plaintiff  is  entitled  to  redeem  the 
whole  of  the  premises  contained  in  the  lease,  and  to  have  the  entire 
advantage  of  the  new  lease  on  such  redemption.  The  renewed  lease 
enures  for  the  benefit  of  the  mortgagor.   According  to  the  cases  of 
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Manlove  Y.Bale,  and  of  Rakestraw  w.  Br  ewer  (2  Vern.  84,  2  P.  Wins. 
511),  the  additional  term  comes  from  the  same  old  root,  and  is  sub- 
ject to  the  same  equity  of  redemption,  otherwise  hardship  and  op- 
pression might  be  practised  upon  the  mortgagor.  It  is  analogous, 
in  principle,  to  the  case  of  a  trustee  holding  a  lease  for  the  bene- 
fit of  the  cestui  que  trust.  Courts  of  equity  have  said,  that  if  he 
makes  use  of  the  influence  which  his  situation  enables  him  to  ex- 
ercise to  get  a  new  lease,  he  shall  hold  it  for  the  benefit  of  the  cestui 
que  trust.  (1  Dow.  269;  1  Ch.  Cas.  191;  1  Bro.  Ch.  Cae.  198.) 
So,  if  a  guardian  takes  a  renewed  lease  for  lives,  the  trust  follows 
the  actual  interest  of  the  infant,  and  goes  to  his  heirs,  or  executor, 
as  the  case  may  be.  (18  Vesey,  274.)  Indeed,  it  is  a  general 
principle  pervading  the  cases  that  if  a  mortgagee,  executor,  trustee, 
tenant  for  life,  &c.,  who  have  a  limited  interest,  gets  an  advantage 
by  being  in  possession,  "or  behind  the  back"  of  the  party  interested 
in  the  subject,  or  by  some  contrivance  in  fraud,  he  shall  not  retain 
the  same  for  his  own  benefit,  but  hold  it  in  trust.  (Lord  Manners, 
in  1  Ball  &  Beatty,  46,  47;  2  Ball  &  Beatty,  290,  298.)  The  doc- 
trine has  been  uniform  from  the  decision  of  Lord  Keeper  Bridg- 
man,  above  referred  to,  in  1  Ch.  Cas.  191,  down  to  the  most  recent 
decisions.  Nor  do  I  think  that  the  agreement  of  August,  1809, 
ought  to  form  an  obstacle  to  the  redemption  of  the  whole.  TEaT 
agreement  bears  the  mark  of  undue  influence  growing  out  of  the 
first  assignment;  and  contracts  of  that  kind,  made  with  the  mort- 
gagor, to  lessen  or  embarrass  the  right  of  redemption,  are  regarded 
with  jealousy,  as  they  are  very  apt  to  take  their  rise  in  unconscien- 
tious advantages  assumed  over  the  necessities  of  the  mortgagor.  (1 
Vern.  8 ;  2  Vern.  520 ;  2  Atk.  495 ;  2  Ball  &  Beatty,  278.)  The  gen- 
eral principle  is,  "once  a  mortgage  always  a  mortgage ;"  and  though, 
no  doubt,  the  equity  of  redemption  may  be  released  upon  fair  terms, 
yet  the  fairness  and  value  must  distinctly  appear.  In  this  case 
there  was  no  satisfactory  consideration  for  an  abandonment  by  the 
plaintiflE  of  one-half  of  his  farm.  The  agreement  was  false  on  its  I 
face,  for  the  consideration  was  not  paid.  A  payment  of  the  annual  1 
rent  to  the  landlord  was  no  compensation  to  the  plaintiff  for  half  of 
his  farm;  and  if  we  can  credit  the  subsequent  declarations  of  the/ 
defendants,  they  regarded  the  whole  farm  as  still  subject  to  re- 
demption. But  without  placing  reliance  on  sayings  of  this  kind, 
the  paper  itself,  accompanied  with  the  admission  that  the  consid- 
eration was  never  paid  to  the  plaintiff,  is  enough  to  justify  me  in 
not  regarding  that  agreement  as  a  valid  obstacle  to  the  original 
right  of  redemption. 

I  shall,  therefore,  direct  a  reference  to  a  master  to  take  and  state 
an  account  between  the  parties,  in  which  the  plaintiff  is  to  be 
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charged  with  the  74  dollars  and  12  cents  mentioned  in  the  original 
defeasance,  with  interest  from  that  time,  and  is,  likewise,  to  be 
charged  with  all  sums  of  money  justly  due  to  the  defendants  for 
goods  sold,  or  advances  by  them,  or  either  of  them,  made  to  and 
for  his  use,  and  on  his  account ;  and  that  the  plaintiff  is  to  be  cred- 
ited with  all  payments  made,  or  articles  of  produce  delivered,  or 
work,  labor,  and  services  rendered  to  the  defendants,  or  either  of 
them;  and  that  the  defendants  are  to  be  charged  with  the  net  yearly 
value  of  the  premises  possessed  by  them,  or  either  of  them,  during 
the  time  of  their  possession,  after  deducting  the  rent  and  taxes  ac- 
cruing and  paid  during  that  period;  and  that  the  pleadings  and 
proofs  taken  in  the  cause  be  received  as  evidence  before  the  Master, 
and  that  the  question  of  costs  and  all  other  questions  be  reserved 
until  the  coming  in  of  the  report. 

Decree  accordingly.  .  c:    , 

HYNDMAN  v.  HYNDMAN?;gj^-  ^j^   ^  jCtLi^iU^ 
Supreme  Court  of  Vermont,  \%^&./julm^-^^cc^^0jc^  i^^f-  f^fwx 

Appeal  from  the  Court  of  Chancery.    The  facts,  as  they  appeared  Ztf/yiU  #*^ 
from  the  bill  and  answer  and  the  testimony  taken,  were  substan- ^^j^u ^Jf  ru^ 

tially  as  follows:  .  t    c   ^   ^  A 


In  1832  the_orator,  being  indebted  to  the  defendant  and  Willianv  ^ 
Hyndman,  executed  to  them  an  absolute  deed  of  his  farm  in  Bamet  ^^*^    ^ 
And  rppp^yAi^  hRnlc;  ^  writing  of  defeasance.     The  orator  received  ^fc^^j^^^^**"^  *  ^ 
farther  advances  from  time  to  time,  until  1836.  when  the  parties ^J^(^iEt^i5fV 
reckoned  together  the  amount  due  and  found  it  to  be.  $608.6St».^t^-  J*«©^^ 
and  then  agreed  that  the7[e?endant  and  William  Hyndman  should         j     /^^^ 
have  the  farm,  free  from  the  orator*s  equity  of  redemption,  at  eight  ^^*^^/^    • 
hundred  dollaja :  and  the  defendant  accordingly  surrendered  to  the#^  laZX     «^ 
>r  the  notes  due  from  him  and  executed  to  the  orator  a  note  ioT^^^^^Ju^J^^^ 
.31,  and  the  orator  surrendered  his  writing  of  defeasance;  but*/)  '^ — r^iV 


ora 
$191 

it  was  at  the  same  time  verbally  agreed  between  them  that  the  de-   /  <  9 

fendant  should  sell  the  fam  and  the  orator  should  have  what  was  ^^^^^       >  a 
received  therefor,  above  the  sum  of  eight  hundred  dollars,  after  pay-  />^V/  ^-A^ 
ing  the  defendant  for  his  time  and  trouble  in  the  business.     The    ih  /^Z/i*^ 
orator  continued  to  reside  on  the  premises  until_the  commencement  V^<^y" 

oflKis  suit;  and  the  defendant,  subsequent  to  1830,  leased  the  y   ^^f/ 
presoises  from  year  to  year  to  different  persons  and  received  the 
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rent,  until  March  30,  1840.  when  the  parties  executed  an  indenture, 
in  which  it  was  recited  that,  fh^  fipfpTirlaTit  find  William  Hyndman 
had  paid  to  the  orator  $869.80,  as  of  the  date  of  March  11,  1840,  in 
<;on8ideration  of  which  thev  held  a  warrantee  deed  of  the  premises 
in  question;  and  it  was  agreed  that  the  orator  should  have  the  use 
ofthe  farm  for  one  year  for  the  rent  of  $78.09,  that  if  he  paid  tlie 
rent  and  the  sum  of  $869.80  before  March  11,  1841.  he  should  have 
a  deed  of  the  farm,  but  that  if  he  did  not  make  payment,  the  de- 
fendant should  sell  the  farm  at  auction  on  the  first  day  of  April, 
1841,  and  should  pay  to  the  orator  what  was  received  for  the  farm, 
■above  Tfiose  sums,  aiter  paying  defendant  for  his  time  and  trouble. 


The  defendant  caused  the  farm  to  be  sold  at  auction  in  1841  and 
became  tlie  purchaser  himself  at  $1001.00,  and  offered  to  pay  to  the 
orator  the  surplus  above  the  sums  specified  in  the  indenture ;  but  the 
orator  would  not  receive  it.  Testimony  was  given  tending  to  prove 
that  the  orator  was  poor,  and  thatthe  farm  was  worth  $1100,  or 
^1200i  William  Hyndman  conveyed  his  interest  in  the  premises  to 
the  defendant  before  the  commencement  of  this  suit. 

The  orator  prayed  that  an  account  might  be  taken  of  the  amount 
justly  due  to  the  defendant,  and  of  the  rents  and  profits  of  the  prem- 
ises received  by  the  defendant,  and  that  the  orator  might  be  permit- 
ted to  redeem  the  premises. 

The  Court  of  Chancery,  Eedfield^  Ch.,  dismissed  the  bill  with 
costs  from  which  decree  the  orator  appealed. 

The  opinion  of  the  court  was  delivered  by 

Bedfibld^  J.  This  is  an  appeal  from  a  decree  made  by  the 
ohancellof  of  this  circuit.  When  the  case  was  heard  in  the  Court 
of  Chancery,  it  appeared  to  me  to  be  one  of  so  much  doubt  that  I 
did  not  feel  justified  in  exposing  the  parties  to  the  expense  of  taking 
an  account  of  so  long  standing,  until  the  necessity  for  such  expense 
was  fully  established  by  the  decision  of  this  court.  In  that  view  I 
understand  my  brethren  fully  to  concur.  We  by  no  means  justify 
the  practice,  sometimes  adopted  in  the  Court  of  Chancery,  of  allow- 
ing appeals  upon  merely  formal  decrees,  without  hearing.  Such  a 
oourse  is  only  calculated  to  increase  the  number  of  chancery  ap- 
peals in  this  court  and  delay  the  final  disposition  of  many  of 
them,  without  any  adequate  saving.  Every  case  i^hould  be  fully 
heard  in  the  Court  of  Chancery ;  and  then,  no  doubt,  the  chancellor 
may,  in  his  discretion,  make  a  decree  with  a  view  of  saving  needless 
expense  to  the  parties,  in  case  the  Supreme  Court  should  be  of  opin- 
ion the  orator  cannot  prevail. 

But  upon  a  full  hearing  of  this  case,  upon  very  satisfactory  argu- 
ments upon  both  sides,  we  incline  to  the  opinion  that  the  orator 
ought  to  be  permitted  to  redeem.     Cases  of  this  kind  will  always 
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depend  very  much  upon  the  determination  of  the  facts.  In  that 
particular,  one  case  is  not  a  rule  for  the  determination  of  any  other 
case  (unless  the  two  cases  are  alike  in  all  particulars,  which  never 
occurs),  and  therefore  need  not  be  reported,  so  far  as  the  facts  are 
conct^med. 

The  points  of  law  here  decided  are,  that  when  the  orator  con- 
tracted to  sell  out  his  equity  of  redemption  to  his  mortgagee,  he  is, 
in  this  court,  entitled  to  very  favorable  consideration,  on  account 
of  the  unequal  relations  in  which  the  parties  stood  at  the  time.  The 
one  was  the  superior  and  the  otner  the  dependent.  The  one  had 
power  and  resources;  tlie  other  had  neither,  but  was  sore  pressed 
by  necessity.  In  addition  to  this,  the  defendant  was  clea 
mortgagee  of  the  premises  for  such  a  sum  as  it  was  not  m  the  power 
of  thp  ^rator  readily  t9  T^se._  The  price  waa  little  more  than  two- 


thirds  the  value  of  the  premises!  It  was  agreed  that  the  defend- 
ant should  sell  the  premises,  and  if  they  brought  more  than  the 
price  paid  by  the  defendant,  the  plaintiff  should  have  the  surplus. 
Under  these  circumstances  we  think  the  contract  must,  in  equity, 
still  be  considered  a  mortgage,  with  a  power  of  sale  in  the  mort- 
gagee. It  is  well  settled  that  in  all  transactions  between  the  ^/ 
mortgagor  and  mortgagee  the  conduct  of  the  mortgagee  will  be  U 
watched  very  narrowly  (4  Kent  143,  and  note, and  cases  there  cited).  ^ 
This  is  the  language  of  all  the  cases,  and  of  all  the  books,  in  regard 
to  all  purchases  made  by  trustees  of  the  interest  of  the  cestui  que 
trust.  Such  contracts  are  not  positively  disregarded  in  a  court  of 
equity;  but  they  are  viewed  suspiciously  and  criticised  with  some 
degree  of  severity. 

The  only  other  ground  upon  which  the  defendant  claims  to  hold 
the  estate  free  from  the  plaintiff's  eouitv  of  redemption  jb^  that 
m  pursuance  of  the  power  of  sale,  he  caused  the  estate  to  be  sold 


at  auction  and  became  himself  the  purchaser.  Such  sales  have  al- 
ways  in  the  English  chancery,  and  in  this  country,  unless  when  the 
matter  is  controlled  by  statute,  been  held  voidable,  at  the  election 
of  the  mortgagor,  or  cestui  que  trust,  unless  he  delay  for  an  unrea- 
sonable time  to  make  his  election,  in  which  case  he  will  be  held j  I 
to  have  confirmed  the  sale  by  his  acquiescence.*  The  cases  are 
too  numerous  upon  this  point,  and  there  is  too  little  conflict  in  the 
decisions,  to  require  an  elaborate  review  of  the  subject. 

The  State  of  New  York,  by  statute,  allows  the  mortgagee,  in  such  j) 
cases,  to  become  the  purchaser,  if  he  conduct  the  matter  with  per-  /( 
feet  fairness.    In  that  State,  therefore,  the  decisions  upon  this  sub- 

'That  an  unreasonable  delay  is  fatal  to  the  right,  see  Learned  v.  Foster^ 
117  Mass.  *dih  (iHVo;.  i<or  th£  ^flfMl  ot  a  ITftHster  i'o  a  bona  fide  purchaser^ 
see  Bums  v.  Thayer,  115  Mass.  8^(1874). 
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ject  rest  upon  a  somewhat  different  basis  from  the  English  eases. 
In  the  former  the  sale  is  prima  facie  good,  and  it  is,  therefore,  in- 
cumbent upon  the  cestui  que  trust  to  impeach  its  fairness ;  but  in  the 
latter  the  sale  is  always  either  good  or  bad,  at  the  election  of  the 
cestui  que  trust, — as  in  the  case  of  a  contract  of  sale  between  an  in- 
fant and  an  adult.  The  authorities  will  be  found  suflSciently  re- 
ferred to  and  digested  in  Davoue  v.  Fanning,  2  Johns.  Ch.  R.  252,. 
and  in  Mr.  Sumner's  note  to  Whichcote  v.  Lawrence,  5  Ves.  740. 
Bergen  v.  Bennett,  1  Gaine,  1,  is  somewhat  of  an  elaborate  case 
upon  this  point. 

The  decree  of  the  Chancellor  is,  therefore,  reversed  and  the  cause 
remanded  to  the  Court  of  Chancery  to  be  there  proceeded  with.^ 

0  WILLIAMS  V.  TOWNSEND.-Si^Ii*,     ^    «^yt/  ^f>^< 

CouET  OF  Appeam  OF  Nbw  York,  1865.  ^lU.  ?^*^  )  ^^'^fT^'     .^ 

This  was  an  action  to  enjoin  the  sale  of  mor^aged  premises  under  ^pij^^jfjut^t^    ^ 
a  statutory  foreclosure. 


The  plaintiff  executed  to  the  defendant's  assignor  his  bond  and    /   ^    A^-^e-*^ 
a  iQortgage  of  premises  situated  in  Buffalo,  dated  the  8th  day  oifz^r^  ^1/^^^ca 
February,  ;L853,  to  secure  the  payment  of  $2,640,  in  ten  years  from  Kl*'    iVcl       ^ 
the  date  thereof  with  annual  interest,  which  mortgage  contained  l^^  fy  /A^'^'^^  * 
a  further  condition  in  these  words :  "and  shall  also  pay  all  assess-  .    ^J/*/  ei  <»^**^» 
ments,  taxes  and  charges  on  the  said  premises  to  be  charged  on  the         ^  /T    ^    •    • 
same,  and  in  case  of  default  in  paying  the  same,  the  said  parties  r^  ^^^'^it^j 
of  the  second  part  and  their  representatives  may  discharge  such  pC  'S'^Jj  » -yp    , 
assessments,  taxes  and  charges,  and  collect  the  same  with  interest  y^^  f^^^^  ^St/jt 
from  the  time  of  such  payment  under  this  mortgage,  in  the  man-  h      ifaiL^    dx  «^* 
ner  particularly  specified  in  the  condition  of  a  certain  bond  or  obli-  f  ^m  jt     JaLAC>£ 
gation  bearing  even  date  herewith,  &c/'     The  condition  of  the  bond^  'f'      TV      /^P 
so  far  as  it  relates  to  the  question  in  this  case,  was  in  these  words  T"^  txju^     ^*^ 
"and  shall  also  pay  all  assessments,  taxes  and  charges  on  the  prem-  hiuk^M"'*^^  *^ 

>  Slee  V.  Manhattan  Co,,  1  Paige  (N.  Y.)  48  (1828)  ;  Benham  v.  Rotce^  Cf^^  ^^^f^^  t 
2  Cal.  387  (1862)  ;  Mapps  v.  fif^rpe,  32  111.  13  (1803)  ;  Oarland  v.  Watson,  ^jfj^  cU  J  ^^ 
74  Ala.  323  ( 1883)  i^accord.  Compare  Montague  v, Dawes y  14  Allen  (Mass.)     gf^J    j  Al£m* 

369   (1867),  and  Fair  v.  Brown,  40  Iowa,  209   (1875).     See  The  Howards  d/^  ^^^^ 
V.  Dofois,  6  Tex.  174  (1861)  ;  Trimm  v.  Marsh,  54  N.  Y.  599  (1874),  s.  c.  J^dt^^      H/^  ^ 
page  299,  supra,  and  New  York  Code  Civ.  Proc.  §  2394.  for  the  contrary  /^C*^*'^    /^ 

■^fi^^^HSS:  cJUkx   h^    "^      -*^^-      ^/-^   tttjU^     U^    cJStijCl      ^^^ 
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ises  described  in  the  mortgage  bearing  even  date  herewith  and  col- 
lateral hereto,  and  in  case  of  any  default  in  paying  the  same,  the 
said"  (obligees)  '%ay  discharge  said  assessments,  taxes  and 
charges,  and  collect  the  same  with  interest  from  the  time  of  pay- 
ment as  part  of  this  bond,  and  the  said  mortgage."  The  mortsfaoro 
contained  a  power  of  sale,  providing  that  if  default  should  be  made 
in  the  payment  of  all  or  any  part  of  the  said  principal  sum  of  $2,640, 
'^or  of  the  assessments,  taxes  and  charges  as  aforesaid,  or  of  the 
interest  thereof,  at  the  time  or  times  when  the  same  ought  to  be 
paid,"  then  and  in  such  case  the  mortgagees  were  empowered  to  sell 
the  premises  at  public  vendue.  &c.  "And  out  of  the  moneys  arising 
from  such  sale  or  sales,  to  keep  and  retain  in  their  hands  the  said 
sum  of  two  thousand  six  hundred  and  forty  dollars,  together  with 
sucli  assessments,  taxes  and  charges  as  shall  have  been  paid  by  them, 
together  with  all  costs,  charges  and  expenses,  on  account  of  such 
sale  or  sales." 

In  1856  the  city  of  Buffalo  assessed  upon  the  said  mortgaged 
premises  taxes  amomitin^  to  thirty-three  dollars  and  sixty-six  cents, 
for  which  tho  premises  were  sold  at  auction  by  the  comptroller  of 
said  city  on  the  27th  day  of  May,  1857,  for  taxes,  interest  and  ex- 
penses, then  amounting  to  $36.75.  The  premises  were  bid  off  bv 
one  M.  E.  Vicle  for  the  term  of  five  hundred  years,  and  certificates 
pursuant  to  the  provisions  of  the  charter  of  said  city  were  issued 
to  him  by  said  comptroller,  in  his  name.  Viele  was,  in  fact,  the 
agent  of  the  defendant,  who  was  then  the  assignee  of  the  mortgage, 
and  bid  off  the  said  premises  for  her,  taking  the  certificates  in  his 
own  name,  as  he  testified,  "for  convenience  of  transfer." 

On  the  1st  of  Au^st^  1857,  the  defendant,  by  her  attorneys, 
commenced  a  foreclosure  under  the  statute  bv  advertisement  in  one 
of  the  Buffalo  papers,  which  advertisement  properly  described  said 
mortgage,  &c.,  and  claimed  to  be  due  thereon  "$2640  and  interest 
thereon  from  February  8,  1857;  and  also  the  sum  of  $36.75,  with 
interest  thereon  from  March  27, 1857."  There  was,  in  fact,  no  part 
of  the  principal  of  said  mortgage  or  of  interest  thereon  then  due 
and  unpaid.  Before  the  day  of  sale  mentioned  in  said  advertise- 
ment the  plaintiff  paid  to  the  comptroller  of  the  city  of  Bnffftln  fhp 
amount  legally  aecessarv  to  redeem  the  premises  from  such  tax 
sale ;  and  defendant  refusing  to  discontinue  the  proceedings  of  fore- 
closure, the  plaintiff  commenced  this  action  to  restrain  her  from 
selling  said  premises. 

The  court  at  Special  Term  held  as  a  question  of  law  "that  the 
purchase  by  the  defendant  at  the  tax  sale,  and  the  taking  and  hold- 
ing by  her  of  the  tax  certificate,  did  not  discharge  the  assessment, 
taxes  or  charges  for  which  said  premises  had  been  sold  at  such 
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sale ;"  and  that  "the  defendant  was  not  entitled  to  enforce  the  repay- 
ment of  the  amount  paid  on  such  purchase  as  a  part  of  the  condi- 
tion of  said  mortgage,"  and  ordered  judgment  for  the  plaintiff. 

The  judgment  was  affirmed  by  the  General  Term  of  the  8th 
District. 

Davis,  J.  By  the  condition  of  the  bond  and  mortgage  the  de- 
fendant undoubtedly  had  a  right,  after  failure  by  the  plaintiff  to 
pay  the  taxes  assessed  on  the  mortgage  premises,  to  pay  and  dis- 
charge the  same,  and  thereupon  to  collect  the  amount  so  paid  by 
suit  upon  the  bond  or  by  foreclosure  of  the  mortgage.  And  the  prin- 
cipal question  in  this  case  is,  whether  the  purchase  of  the  premises  at 
the  tax  sales  and  the  taking  certificates  of  such  purchase  under 
the  provisions  of  the  charter  of  Buffalo,  were  a  discharge  oJ  the 
assessments  and  taxes,  within  the  true  construction  of  the  bond  and 
mortgage: ^ 

By  section  20  of  title  5  of  the  charter  of  the  city  of  Buffalo,  as 
revised  by  the  Laws  of  1856,  it  is  provided  that  the  owner  of  any 
real  estate  sold  for  taxes  may  at  any  time  before  a  declaration  of 
sale  is  granted,  as  elsewhere  provided  by  the  charter,  redeem  the 
same  by  paying  to  the  city  treasurer,  for  the  benefit  of  the  holder 
of  such  certificate,  the  amount  paid  by  him  with  the  addition  of 
fifteen  per  cent,  per  annum  on  such  amount. 

The  certificates  are  transferable;  and  it  cannot  always  be  easily 
ascertained  who  the  holder  is.  Hence  the  statute  has  provided  that 
the  redemption  may  be  made  by  payment  to  the  city  treasurer.  In 
all  cases  of  sales  for  taxes  the  owner  of  the  land  is  clothed  by  law 
Tdth  this  right  of  redemption;  and  the  tax,  together  with  the  ex- 
penses of  the  sale^  remain  a  lien  on  the  premises  assessed,  with  an 
aaaition  thereto  of  fifteen  per  cent.,  until  the  redemption  or  pay- 
ment to  the  treasurer  is  made!  The  effect  of  the  sale  is  therefore 
merely  an  assignment  of  the  lien  of  the  tax  and  the  expenses  then 
incurred,  enhanced  by  ihe  additional  per  centage;  and  this  lien 
cofltlhues  till  ihe  owner  of  the  land  makes  the  redemption,  or  the 
holder  of  the  certificate  takes  title  to  the  property  in  the  prescribed 
form.  Tt  i^  therefore  rlear  that  the  tax  or  assessment  is  not  dis- 
charged by  the  sale  and  certificate]  In  this  case  the  purchase  at 
the  tax  sale  was  made  by  M.  E.  Viele,  and  the  certificates  of  the 
comptroller  were  made  to  him,  as  he  says,  "for  convenience  of  trans- 
fer." He  was  in  fact  the  agent  of  defendant,  but  there  was  noth- 
ing in  the  manner  of  sale  or  form  of  the  certificate  to  indicate  that 
fact.  The  legal  rights  of  the  parties  are  perhaps  the  same  as  though 
the  certificate  had  been  made  to  the  defendant;  but  it  would  cer- 
tainly be  very  embarrassing  to  titles  of  real  estate  if  the  owner's 
right  of  redemption  were  dependent  upon  some  undisclosed  rela- 
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tion  of  agency  between  the  apparent  purchaser  and  the  incum- 
brancer of  the  land.  There  would  be  no  safety  for  him  if  he  were 
not  allowed  to  redeem ;  because  the  ostensible  purchaser  could  trans- 
fer the  certificate  to  a  bona  fide  holder  and  subject  him  to  great  em- 
barrassment and  perhaps  to  the  loss  of  his  land.  A  mortgagee  who 
desires  to  pay  off  taxes  or  assessments  and  charge  them  on  the  mort- 
gaged premises  has  a  very  plain  course  to  pursue.  At  any  stage 
of  the  proceedings  he  can  step  forward  in  his  character  of  mort- 
gagee and  pay  the  assessment  or  redeem  from  a  sale  before  the 
purchaser's  title  has  actually  ripened  by  a  conveyance  under  the| 
law.  It  is  no  hardship  to  require  him  to  do  this  in  a  plain  and 
distinct  manner,  so  as  not  to  embarrass  the  title  of  the  mortgagor 
or  owner.  When,  however,  he  purchases  at  a  tax  sale  and  takea 
a  certificate  as  purchaser,  that  is  an  election  on  his  part  to  occupy 
the  relation  of  purchaser,  with  all  the  rights  and  incidents  which 

I  the  law  attaches  to  it.  He  becomes  then  the  owner  of  an  undis- 
charged lien,  which  the  owner  of  the  land  may  discharge  in  the 
manner  provided  by  law. 

But  it  is  insisted  that  the  purchase  and  taking  of  the  certificate 
by  a  mortgagee,  who  has  the  right  by  the  terms  of  his  mortgage,  or 
under  the  general  statute,  to  pay  off  taxes  and  add  the  amount  so 
paid  to  the  lien  of  his  mortgage,  is  by  operation  of  law,  ipso  faoto^ 
an  extinguishment  and  discharge  of  the  tax.  To  support  this| 
proposition  the  familiar  principle  that  a  person  who  is  placed  in 
a  situation  of  trust  or  confidence  in  reference  to  the  subject  of  the 
sale,  or  has  a  duty  to  perform  which  is  inconsistent  with  the  charac- 
ter of  a  purchaser,  cannot  be  a  purchaser  on  his  own  account. 
(Torrey  v.  The  Bank  of  Orleans,  7  Paige,  649 ;  Van  Epps  v.  Van 
Epps,  9  Paige,  257;  Burhans  v.  Van  Zandt,  3  Seld.  523.) 

But  this  principle  has  never  been  carried  so  far  as  to  prevent  a 
junior  mortgagee  from  purchasing  the  subject  matter  of  the  mort- 
gage at  a  sale  under  a  prior  lien ;  nor  has  it  been  held  that  a  title 
fairly  purchased  at  such  sale  was  held  for  the  benefit  of  the  mort- 
gagor. A  mortgage  is  a  mere  security  for  a  debt;  and  there  is  no 
such  relation  of  trust  or  confidence  between  the  maker  and  holder 
of  a  mortgage  as  prevents  the  latter  from  acquiring  title  to  its 
subject  matter,  either  under  his  own  or  any  other  valid  lien.  The 
defendant  had  no  duty  to  perform  to  the  plaintiff  or  toward  the 
mortgaged  premises  that  precluded  her  from  buying  at  the  tax 
sale.  She  was  under  no  obligation  to  pay  the  taxes.  The  plaintiff 
had  covenanted  that  she  might  do  so  at  her  option,  and  thereby 
acquire  certain  rights;  but  she  had  not  undertaken  to  do  it  nor 
subjected  herself  to  any  burthen  or  obligation  whatever  in  respect 
to  the  assessments  or  taxes.    She  might  pay  them  or  not,  as  she 
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chose^  or  she  might  stand  upon  her  general  rights  and  purchase  at 
the  tax  sale,  as  others  could  do,  for  the  purposes  of  investment  or 
protection.  But  if  this  were  not  so,  all  that  the  principle  sought 
to  be  invoked  would  require  is  that  as  purchaser  she  should  take  a 
redeemable  interest  only  which  never  could  ripen  as  against  the 
mortgagor  into  a  greater  one,  and  not  that  the  lien  she  purchased 
should  be  discharged  or  extinguished,  leaving  her  to  no  remedy 
except  the  possibly  inadequate  one  under  the  covenants  of  the  bond 
and  mortgage.  It  is  my  opinion,  therefore,  that  the  purchase  at 
the  tax  sale  did  not  operate  to  discharge  the  assessment  and  deprive 
the  plaintiff  of  his  right  of  redemption  under  the  statute. 

But  it  is  urged  that  the  failure  of  plaintiff  to  pay  the  tax  was 
a  breach  of  the  condition  of  the  mortgage,  and  gave  defendant 
a  right  to  foreclose  and  collect  the  whole  amount  secured.     There' 
is  no  clause  of  the  mortgage  making  the  whole  sum  due  on  failure 


to  pay  the  interest,  or  on  breach  of  any  condition.  The  clause 
which  authorizes  the  retention  by  the  mortgagee  of  the  whole 
amount  secured  after  a  sale  of  the  premises  does  not  have  the  effect 
claimed  for  it;  nor  do  I  think  it  would  countervail  the  provision 
of  the  statute  which  requires  a  sale  in  parcels,  when  that  is  prac- 
ticable, and  prohibits  a  sale  of  more  than  sufficient  to  pay  the 
amount  actually  due  with  the  expenses  of  sale.  (3  R.  S.,  5th  ed., 
p.  860,  §  6.)  But  no  right  to  foreclose  would  accrue  upon  a  simple 
failure  of  the  mortgagor  to  pay  the  taxes;  to  give  that  right  it  is 
essential  that  the  holder  of  the  mortgage  shall  have  paid  off  and 
discharged  the  assessment  or  tax,  otherwise  no  money  has  become 
due  which  the  mortgagee  is  entitled  to  retain  on  a  sale.  The  lan- 
guage of  the  mortgage  settles  this,  for  it  provides  that  ^^such  assess- 
merits,  taxes  and  charges  as  shall  have  been  paid  by  them*'  may  be 
retained. 

Besides,  in  my  judgment,  a  mere  naked  breach  of  such  a  covenant 
in  the  condition  of  a  mortgage,  without  the  payment  of  any  amount, 
would  give  no  right  to  commence  a  foreclosure  under  the  statute; 
but  this  it  is  not  necessary  to  determine. 

I  think  the  judgment  should  be  affirmed. 

Judgment  affirmed. 
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//kjL    ^^fi/^*^;l.^'(62  iV^.  r.  406.) 

A  •    ^^^.Mjuh  -^PP^*^  irom  order  of  the  General  Tenn  of  the  Supreme  Court 
f^^  MjM  in  the  fourth  judicial  department  reversing  a  judgment  in  favor 

pA   ^'^'^^ /y^  ot  plaintiff  entered  upon  a  decision  of  the  court  upon  trial  without' 
HiluM     JV-    a  jury.     (Reported  below,  2  Hun.,  452 ;  5  T.  &  C,  65.) 
^^Uf^f^ /^      This  action  was  brought  to  redeem  certain  real  estate  known  as 
-Ub^S^  ^l^-ii-^CongressHall,'^  in  the  city  of  Rochester,  from  incumbrances  held 
l^J^\^  ^aJL^i^^'^  aeienJants  as  executors  of  the  estate  of  John  Craig/ de- 
<VU:a«^6"  t^t/rr^^sed,  and  for  an  accounting  of  the  rents  and  profits. 

r*ir      I    *  -^    The  facts  as  found  by  the  trial  court  are  substantially  as  follows : 
^..  isiic-/^  u.         Q^  ^^^  23d  of  April,  1860.  Nelson  P.  Stewart,  then  being  the 

owner  in  fee  of  the  premises,  executed  a  mortgage  thereon,  and  on 

^      a  farm  in  Erie  county,  to  the  defendant  John  Craig,  to  indemnify 

fi^^*^^     'y,   him  for  becoming  Stewart's  surety  In  an  undertaking  made  to 

Z^^    Aiutu^  stay  proceedings  on  a  judgment  recovered  in  the  Supreme  Court 

^     i^^^^'jir^on  the  24th  day  of  October,  1859,  in  favor  of  Maria  L.  Dehon,  exec- 

±  /^jlT/T   utrix,  against  Stewart,  for  $10,184.83,  on  an  appeal  taken  by  Stew- 

P"^^^^  %^  ^  ^^  from  said  judgment.    At  the  time  of  the  execution  of  sajd  mort- 

C<I^^^***^*^     gage  said  Congress  Hall  property  was  subject  to  three  prior  mort- 

"^fWi*  ga'^i^^^t^^gg^es^ftP^Q^Pting  to  about  $T9.000,  two  of  which  were  then  owned  by 

Q^jijt^  y'^***  "^  ^^  defendant  Craig,  and  the  thirdly  Asa  Sprague,  who  subse- 

g/^^^  /  ^BiJ^quehtly  transtef Kd  it  to  uraig.    The  said  property  was  also  subject, 

£  i^^6c#   i«    ^^  the  time  of  the  execution  of  said  indemnity  mortgage,  to  a  lease 

i       (/x    ^^/^xecuted  by  Stewart  to  Robert  D.  Cook,  for  the  term  of  ^ve  years 

r^i       y-     "  from  the  1st  day  of  May,  1860,  at  a  rent  of  $3600  a  year,  payable 


-     -monthly  in  advance.     On  the  24th  of  April,  1860,  Stewart  assigned 
pK  nJf/t  ^^^^^said  lease  and  the  rents  payable  thereon  to  Craig^as  further  in- 
*>j^h  M^^^^  demnity  for  his  becoming  surety  as  above  stated,  by  an  instrument 
fsJ^    A^ '  ^^  writing.* 

|Up    ^$.^9^jU^    Craig  was  made  liable  as  surety,  and  was  compelled  to  and  did 

£xq9^  ""itJ&»pay  $12,301.24  on  said  undertaking  on  the  7th  of  August,  1862. 

/^2#xu^  X #♦    Craig  foreclosed  his  indemnity  mortgage,  so  far  as  it  related  to  the 

mJ/jT  I  "mji0    property   in   Erie   county,   and   realized   therefrom   the   sum   of 

j^s      HlfiiH    $26l6.bs:     At  the  Fime  when  Craig  signed  said  undertaking,  and 

if  MLIjL^  took  said  indemnity,  said  Congress  Hall  property  was  sul^jf  ^<^  ^c\  n 

i^^^-^^^  ^  .^^  >j,udgment  theretofore  recovered  in  the  Supreme  Court  in  favor  of 

C)^*^^^^^^*the^  Madison  County  Bank,  or  the  trustees  thereof,  against  Stewart, 

^  Ti^J^^^Tfor  the  sum  of  $2500  and  costs,  of  the  existence  of  which  judgment 

f'Cf^    fK€   •••^'Craig  was  ignorant  at  the  time.     On  being  informed  of  it  he  re- 
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fused  to  justify  as  a  surety  to  said  undertaking,  unless  he  was 
indemnified  against  said  judgment,  and  therefore  Stewart  executed 
a  boncL  datea  tne  1st  day  of  June,  1860,  and. procured  the  same 
p  be  executed  by  George  K.  Johnson  and  the  defendant  Elisha  C. 
Litchfield,  as  his  sureties,  in  the  penal  sum  of  $5000,  conditioned 
to  protect  said  Congress  Hall  property  against  the  judgment  last 
above  mentioned,  which  bond  waa  delivered  to  Craig,  and  he  then 
justified  as  surety  to  the  midertakmg  given  on  appeal.  On  the  5th 
day  of  December,  1863,  Craig  recovered  a  judgment  on  said  last 
mentioned  bond  against  Litchfield  for  $5179.69,  which  judgment 
Litchfield  paid  to  Craig.  On  the  17th  of  iJecember,  1860,  the 
Congress  Hall  property  was  sold  on  an  execution  issued  upon  said 
judgment  in  favor  of  the  Madison  County  Bank,  and  was  bid  off  at 


fc      Li  tiCt^^  such  sale  by  the  defendant  Craig  for  the  sum  of  five  dollars.     On 
^  r^  1^  Jj  tne  17th  of  March,  1862,  Daniel  W.  Powers,  by  virtue  of  a  judgment 
li^r  y^M^^   regovered  bv  him  against  Stewart  on  the  26th  of  January,  li^60, 

for  $1481.78,  redeemed  the  Congress  Hall  property  from  said  salo, 
and  on  the  21st  of  March,  1862,  the  sherin,  in  completion  of  such 
i[5ale,  executed  a  deed  of  said  property  to  Powers.  On  the  7th  of 
May,  1864,  Powers,  by  deed  of  that  date,  conveyed  said  property 
to  the  defendant  Craig,  in  consideration  of  the  sum  of  $175^3.53" 
paid  by  Craig.  The  judgment  under  which  l^owers  redeemed  had 
i)een  sold  and  assigned  bv  him  before  the  redemption,  and  on  the 
10th  of  April,  1860,  to  Oliver  M.  Benedict,  of  Rochester,  in  coij^- 
sideration  of  the  amount  then  due  on  the  judgment,  paid  by  Bene- 
dict  to  Powers  at  the  time.  On  the  day  of  the  redemption,  to  wit, 
the  17th  of  March,  1862,  Benedict  reassigned  the  judgment  to  Pow- 
ers, without  anv  valuable  or  vftlid  conflif^pratinTi.  At  the  time  of  each 
of  those  assignments,  and  for  several  years  next  preceding  that  time, 
Benedict  was  the  attorney  of  Stewart,  and  was  his  confidential  ad- 
viser. He  purchased  said  judgment  and  took  the  assignment  of 
it  in  his  own  name,  at  the  request  of  Stewart.  And  the  money 
w&ich  he  paid  f6r~it  to  Powers  was  furnished  by  Stewart,  or  was 
replaced  by  him  immediately  after  such  payment,  in  pursuance 
of  an  arrangement  between  him  and  Benedict  made  before  the 
money  was  paid  by  Benedict.  There  is  no  evidence  that  the  assign- 
ment of  the  judgment  from  Benedict  to  Powers  was  authorized  by 
Stewart,  or  that  he  Kcw"  of  it.  Craig,  when  he  took  the  deed 
from  Powers,  had  knowledge  of  the  facts  as  to  the  relations  between 
Benedici  and  is^tewart,  and  as  to  the  assignment  of  the  iudgmonts. 
On  the  2'7th  of  April,  1860,  Stewart  and  his  wife  conveyed  ^^Con- 
gress  Hair^  to  Henry  K.  Sanger,  by  deed,  subject  to  the  several 
mortgages  above  stated,  except  the  indemnity  mortgage.  Sanger 
die^  previous  to  July,  1864,  leaving^  a  will  by  which  he  gave  to  his 
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wife  all  his  estate,  real  and  personal,  and  named  her  as  sole  executor. 
She,  as  devisee  and  executrix^  conveyed  Congress  Hall  to  the  plain- 
tiff Henry  Ten  Eyck,  by  deed  dated  3d  of  January,  1867. 

On  these  facts  the  qpurt  decided  as  matter  of  law,  among  other 
things,  that  the  defendant  Craig,  on  entering  upon  the  collection  | 
of  the  rents  on  the  assignment  of  the  lease  of  the  Congress  Hall 
property,  was  in  the  position  of  a  trustee  for  Stewart,  in  respect  to 
the  leased  property,  and  Jiis  purchase  of  the  same  while  he  occu- 
pied that  position  inured  to  tne  benefit  of  the  cestui  que  trust,  at 
his  election.     That  wHen  Benedict  held  the  judgment  under  which 


Powers  redeemed,  he  held  iTtn  trust  for  Stewart.  Powers,  as  the 
assignee  of  .Benedict,  without  consideration,  took  Benedict's  right 
in  the  judgment  and  no  more.  When  Powers  redeemed  he  took 
the  land  subject  to  the  trust"which  jttached  previously  to  the  judg- 
ment in  his  hands.  That  Craig  was  chargeable  wUh  notice  of  said 
trust.  That  Stewart,  while  he  owned  the  Congress  Hall  property, 
had  the  right  to  redeem  the  same,  on  paying  to  Uraig  the  amount 
of  his  liens  and  advances,  over  and  above  his  receipts.     That  the 


plaintiff  Ten  Eyck,  by  means  of  the  successive  conveyance 
stated,  has  succeeded  to  such  right  of  Stewart  to  redeem  said  prop- 
erty, and  is  entitled  to  redeem. 

Andrews,  J.  ...  It  will  be  convenient  in  examining  the 
questions  which  arise  in  the  case  to  leave  out  of  view  for  the  present 
the  facts  relied  upon  as  establishing  a  trust  relation  between  Craig 
and  Stewart,  which  disabled  Craig  from  acquiring  a  title  to  the  prop- 
erty hostile  or  adverse  to  Stewart  or  his  grantee,  and  to  consider  the 
position  of  Sanger  and  his  relation  to  the  property  after  the  sale  and 
conveyance  by  the  sheriff,  upon  the  assumption  that  Craig  as  pur- 
chaser on  the  sale  and  the  grantee  of  the  redemption  title  was  unaf- 
fected by  any  special  disability,  and  acquired  the  same  rights 
through  the  sale  and  the  subsequent  proceedings  as  if  at  the  time  of 
the  purchase  he  had  been  a  stranger  to  Stewart  and  Sanger,  owing 
them  no  duty  and  bound  by  no  obligation  to  protect  the  equity  of  re- 
demption. It  is  not  claimed  that  there  was  any  fraud  or  irregular-  \ 
ity  in  the  sale  on  the  bank  judgment.  The  judgment  was  unpaid ;  \ 
the  sale  was  open  and  fair,  and  so  far  as  appears  was  not  procured 
by  the  intervention  of  Craig.  The  sum  bid,  so  far  as  appears,  was 
at  the  time  the  full  value  of  the  interest  of  Sanger  in  the  property. 
There  is  nothing  which  in  any  manner  tends  to  impeach  the  bona 
fides  of  the  sale.  It  is  claimed,  however,  that  the  redemption  was 
void,  on  the  ground  that  the  judgment  under  which  it  was  made 
had  been  paid  by  Stewart,  the  judgment  debtor,  before  the  redemp- 
tion, and  was  not  at  the  time  a  lien  upon  the  land.* 

*The  discussion  of  this  point  is  omitted.    The  learned  judge  reaches  the 
conclusion  that  no  right  of  redemption  remains  in  Stewart  or  his  grantees. 
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The  next  and  principal  question  to  be  considered  is,  whether  Craig, 
at  the  time  of  the  sale,  occupied  such  a  relation  to  the  property, 
or  to  Stewart  or  Sanger,  that  he  was  disabled  from  purchasing  for 
his  own  benefit,  and  claiming  the  title  adversely  to  them.     If  he 
occupied  that  relation,  he  cannot  set  up  any  right  acquired  as  pur- 
chaser on  the  sheriff's  sale  in  bar  of  their  right  to  redeem.     Pur-  / 
chases  by  trustees,  or  persons  occupying  fiduciary  positions,  in  con- 
travention of  their  trust  or  duty,  are  held  in  equity  to  be  made  for 
the  benefit  of  the  cestui  que  trust,  at  his  election.     No  irredeemable' 
title  can  be  acquired  upon  such  a  purchase.     And  if  the  purchase  by 
Craig  was  within  the  principle  which  prohibits  a  purchase  by  a 
trustee,  it  is  an  immaterial  circumstance  that  the  time  within 
which  a  statutory  redemption  might  have  been  made  has  expired.  / 
The  right  of  redemption  exists  in  favor  of  the  cestui  que  trust  and  I 
those  in  privity  with  him,  independently  of  the  statute,  upon  gen- 1 
eral  principles  of  equity,  and  may  be  enforced  at  any  time  within  11 
the  period  allowed  by  the  statute  of  limitations,  or  the  rule  of  courts  M 
of  equity  regulating  the  jurisdiction. 

The  rule  which  prohibits  a  trustee  from  purchasing  the  property 
of  a  cestui  que  trust  stands  upon  the  proposition  stated  by  the  chan- 
cellor in  Whichcote  v.  Lawrence,  3  Ves.  740,  that  one  who  under- 
takes to  act  for  another  in  any  matter  shall  not  in  the  same  matter 
act  for  himself.  It  applies  in  all  cases  where  the  duty  which  the  I 
trustee  has  to  perform  in  respect  to  the  property  is  inconsistent ) 
with  his  becoming  a  purchaser  for  his  own  use.  And  the  purchase 
"^11  not  be  allowed  to  stand,  although  the  court  may  not  be  able 
to  discover  any  wrong  intention  on  the  part  of  the  trustee,  or  that 
he  has  gained  any  advantage  in  the  transaction.  The  rule  is  inflex- 
ible, that  he  shall  not  place  himself  in  a  position  where  his  interest 
is  or  may  be  in  conflict  with  his  duty.  The  reason  of  the  rule,  as  re- 
markod  by  Kent,  J.,  in  Bergen  v.  Bennett,  1  Cai.  Cas.  19,  is  to  bar 
the  more  effectually  every  avenu*  to  fraud.  Such  a  purchase, 
though  it  may  not  originate  in  any  purpose  to  defraud,  is  a  con- 
structive fraud,  because  the  natural  tendency  is  mischievous  and 
harmful.  The  rule  is  founded  in  the  highest  wisdom.  It  recog- 
nizes the  infirmity  of  human  nature,  and  interposes  a  barrier 
against  the  operation  of  selfishness  and  greed.  It  discourages  fraud 
by  taking  away  motive  for  its  perpetration.  It  tends  to  insure  fidel- 
ity on  the  part  of  the  trustee,  and  operates  as  a  protection  to  a  large 
class  of  persons  whose  estates,  by  reason  of  infancy,  infirmity,  or 
other  causes,  are  intrusted  to  the  management  of  others.  The  rule 
is  not  limited  in  its  application  to  those  who  are  trustees  strictly, 
holding  the  legal  title  to  the  thing  purchased.  ( Van  Epps  v.  Van 
Epps,  9  Paige,  237.)     It  applies  to  agents  and  persons  standing  |f 
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in  relations  of  trust  and  confidence  to  others,  which  involve  duties/ 
inconsistent  with  their  dealing  with  the  property  as  their  own.  The  I 
books  are  full  of  cases  illustrating  its  application,  and  it  will  be] 
sufficient  to  refer  to  a  few  of  them.     (Fox  v.  Mackreth,  2  Bro.  C. 
C.  400 ;  Oliver  v.  Court,  8  Price,  127 ;  Van  Home  v.  Fonda,  5  J.  Ch. 
388 ;  Van  Epps  v.  Van  Epps,  supra;  Moore  v.  Moore,  5  N.  Y.  256 ; 
Gardner  v.  Ogden,  22  id.  327 ;  Michoud  v.  Oirod,  4  How.  [U.  S.] 
506.) 

It  is  claimed  that  Craig  was  disabled  from  purchasing  the  Con- 1| 
gress  Hall  property  at  the  sheriff's  sale,  and  holding  it  adversely  to  " 
Stewart  and  Sanger,  under  the  rule  just  adverted  to.     There  are  II 
two  grounds  upon  which  this  claim  is  based :   First,  that  Craig  at  I 
the  time  was  mortgagee  in  possession;  and,  second,  that  the  rela- 
tion of  trustee  and  cestui  que  trust,  in  respect'  to  the  property,  was 
created  between  Craig  and  Stewart  by  the  instrument  of  April  24, 
1860,  which  precluded  him  from  purchasing  for  himself,  or  other- 
wise than  as  a  trustee  for  Stewart,  or  his  grantee.     Assuming  that 
the  learned  counsel  for  the  plaintiff  is  correct  in  the  position  that 
Craig,  at  the  time  of  the  sheriff's  sale,  stood,  in  relation  to  the 
premises,  in  the  character  of  mortgagee  in  possession,  the  question 
arises,  whether  a  mortgagee  in  possession  can  buy  the  mortgagor's 
title  on  an  execution  sale,  upon  a  judgment  in  favor  of  a  third  per- 
son against  the  mortgagor,  and  set  up  a  title  under  the  sale,  as  a 
defence  to  an  action  by  the  mortgagor  to  redeem.     Another  mode 
of  stating  the  question  is:  Is  a  mortgagetin  possession  a  trustee 
for  the  mortgagor,  so  that  he  will  not  be  allowed  to  buy  in  the 
equity  of  redemption  on  a  sale  upon  an  independent  lien  held  by  a 
third  person  ? 

Unless  the  mortgagee  in  possession  is  a  trustee  for  the  mortgagor, 
there  is  no  ground  upon  which  he  can  be  precluded  from  purchas- 
ing. It  is  clear  that  no  trust  relation  between  the  mortgagor  and 
mortgagee  is  created  by  the  execution  of  the  mortgage,  unac- 
companied by  possession.  The  mortgage  under  our  law  is  a 
security  merely.  The  mortgagee  has,  by  virtue  of  his  mort- 
gage, no  estate  in  or  title  to  the  land,  or  the  right  of  possession, 
before  or  after  the  mortgage  debt  becomes  due.  He  owes  the  mort- 
gagor no  duty  to  protect  the  equity  of  redemption.  The  power  of 
sale  which  usually  accompanies  a  mortgage  is  given  to  enable  him, 
by  an  adverse  proceeding,  to  sell  the  equity  of  redemption  for  the 
payment  of  the  mortgage  debt.  The  objection  that  he  could  not 
become  the  purchaser  at  his  own  sale  under  the  power  has  been 
removed  by  the  statute  when  the  foreclosure  is  by  advertisement  1 
(2  R.  S.  546,  §  7) ;  and  a  provision  is  inserted  in  every  decree  fori 
the  sale  of  mortgaged  premises,  unless   otherwise   specially   or- 1 
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dered,  that  the  plaintiff  may  become  the  purchaser.     (Rule  73.) 
And  he  may  buy  in  any  outstanding  title  and  hold  it  against  the 
mortgagor  {Cameron  v.  Irwin,  6  Hill,  280;  Williams  v.  Townsend,  1 
31  N.  Y.  415;  Shaw  v.  Bunny,  13  Week.  E.  374;  s.  c,  2  De  G.,  J. 
&  S.  468.) 

There  is,  in  truth,  no  relation  analogous  to  that  of  trustee  and 
cestui  que  trust  between  the  mortgagor  and  mortgagee  created  by 
the  execution  of  the  mortgage.     The  mortg^agee  is  not  a  trustee  of 
the  legal  title,  because,  under  our  law,  he  has  no  title  whatever. 
{Kortright  v.  Cady,  21  N.  Y.  342,  and  cases  cited.)     He  may  deal 
with  the  mortgagor,  in  respect  to  the  mortgaged  estate,  upon  the 
same  footing  as  any  other  person;  he  may  buy  in  incumbrances  for  M 
less  than  their  face,  and  hold  them  against  the  mortgagor  for  the 
full  amount ;  he  may  do  what  any  other  person  may  do,  and  his  acts  \ 
are  not  subject  to  impeachment,  simply  because  he  is  mortgagee.  ) 
{Darcy  v.  Hall,  1  Vern.  48 ;  Knight  v.  Marjoribanks,  2  Mac  N.  &  G. 
10;  Chambers  v.  Waters,  3  Sim.  42;  3  Sug.  on  V.  and  P.  227.) 

Nor  is  the  mortgagee  converted  into  a  trustee  by  taking  posses- 
sion as  mortgagee  of  the  mortgaged  property,  so  as,  in  general,  to 
prevent  his  purchasing  an  outstanding  title,  or  under  another  lien. 
Under  the  English  law  he  has  the  right  to  the  possession,  because  he 
has  the  legal  title  to  the  land.  Under  our  law  he  cannot  obtain 
possession  until  foreclosure,  except  by  the  consent  of  the  mortgagor, 
because  until  that  time  he  has  no  title.  A  mortgagee  is  often  called 
a  trustee,  and  in  a  very  limited  sense  this  character  may  be  attrib- 
uted to  him.  There  may  be  a  duty  resting  upon  a  mortgagee  in 
possession  to  discharge  a  parficular  claim  against  the  land.  If  in 
such  a  case  he  omits  to  do  it,  and  allows  the  land  to  be  sold  on  such 
a  claim,  and  becomes  the  purchaser,  he  would  hold  the  title  in  trust 
for  the  mortgagor.  A  mortgagee  in  possession  is  allowed,  and  it 
may  be  his  duty  to  pay  taxes  on  the  land  out  of  the  rents  and  profits. 
If  he  sufters  the  land  to  be  sold  for  taxes  in  violation  of  his  duty, 
and  purchases  on  the  sale,  he  would  upon  general  principles  be 
deemed  to  hold  the  title  as  trustee.  So,  if  a  mortgagee  is  alloweJ 
to  take  possession  and  undertakes  to  pay  the  interest  on  other  liens 
out  of  the  rents  and  profits  and  fails  to  do  so,  he  could  not  purchase 
the  land  for  his  own  benefit  in  hostility  to  the  mortgagor  on  a  fore- 
closure of  an  incumbrance  for  non-payment  of  interest  which  he 
was  bound  to  pay.  A  mortgagee  in  possession  is  bound  to  account 
for  the  rents  and  profits ;  and  in  that  respect,  as  was  said  by  Shaw, 
C.  J.,  in  King  v.  Insurance  Co.,  7  Cush.  7,  he  may  be  denominated  a 
trustee.  But,  except  in  some  special  sense,  that  is  not  the  relation  he  1 1 
bears  to  the  mortgagor.  The  relation  of  mortgagor  and  mortgagee  ' 
is  explained  in  the  admirable  judgment  of  Sir  Thomas  Plumer,  in 
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the  leading  case  of  Cholmondeley  v.  Lord  Clinton,  2  Jac.  & 
Walk.  183.  He  says :  "It  is  only  in  a  secondary  point  of  view  and 
under  certain  circumstances,  and  for  a  particular  purpose  that  the 
character  of  a  trustee  constructively  belongs  to  a  mortgagee.  No 
trust  is  expressed  in  the  contract;  it  is  only  raised  by  implication  in 
subordination  to  the  main  purpose  of  it,  and  after  that  is  fully  satis- 
fied its  primary  character  is  not  fiduciary."  And  again:  "The 
mortgagee  when  he  takes  possession  is  not  acting  as  a  trustee,  but 
.  ,  independently  and  adversely  for  his  own  benefit."     A  mortgagee  [ 

ivMvv  r-A-x4nr  in  possession  may  purchase  from  a  prior  mortgagee  and  get  an  irre- 
Yu.tyui  '4-aAJL  deemable  title.  (Kirkwood  v.  Thompson,  2  De  G.,  J.  &  S.,  613, 
o^^U/  ft    Ae/u^and  cases  cited;  Parkinson  v.  Hanbury,  2  D.  &  S.  143;  s.  c,  2 

De  G.  &  S.  450 ;  see  also,  Shaw  v.  Bunny,  supra;  Knight  v.  Marjori- 
banks,  supra.)  Lord  Cran worth,  in  Kirkwood  v.  Thompson,  refer- 
ring to  the  fact  that  the  mortgagee  at  the  time  of  the  purchase  was 
in  possession,  says :  "That  makes  no  difference ;  being  in  possession 
could  only  make  a  difference  if  it  created  an  obligation  between 
the  mortgagee  and  mortgagor,  which  would  not  have  existed  if  he 
had  not  been  in  possession.  Nothing  of  this  sort  is  suggested ;  no 
duty  arises  on  being  in  possession  except  to  account  in  a  way  onerous 
to  the  mortgagee." 
^^        -^  A  mortgagee  in  possession  is  sometimes  spoken  of  as  a  tenant  and  I 

\^>*j>-*^^  ng  having  the  legal  rights  of  a  tenant.   (2  Wash.  150.)    The  analogy 

is  not  very  close  between  the  two  relation  ;  but  it  is  difficult  to  see 

il^        any  reason  for  denying  the  right  of  a  mortgagee  to  purchase  and 

U^ .    "r^        hold  adversely  to  the  mortgagor  in  a  case  when  a  tenant  in  posses- 

W*u*  ®^^^  would  be  allowed  to  purchase  and  hold  against  the  landlord; 

C/-        jC  and  yet  a  tenant  may  purchase  the  demised  premises  on  a  sale  on 

^  execution  against  the  landlord,  and  when  his  title  is  perfected,  may 

set  it  up  in  bar  of  a  recovery  for  rent  thereafter  accruing  on  the  ) 

lease.    {Nellis  v.  Lathrop,  22  Wend.  121.) 

The  first  ground  stated  upon  which  it  is  claimed  that  Craig  was  j' 
disabled  from  purchasing  on  the  sheriff's  sale,  viz.,  that  he  was  the 

mortgagee  in  possession,  cannot,  I  think,  be  supported  ;jand  it  re-   " 

mains  to  consider  whether  such  disability  existed  by  reason  of  the  * 
agreement  of  April  24,  1860.  The  purpose  of  that  agreement  was 
to  secure  Craig  for  becoming  surety  for  Stewart  on  the  undertaking 
on  the  appeal  from  the  Dehon  judgment.  This  purpose  is  recited 
in  the  instrument.  The  object  was  the  protection  of  Craig ;  and  if 
any  trust  in  favor  of  Stewart  resulted  from  the  provisions  of  the 
instrument  it  was  incidental  and  collateral  to  its  primary  intent.^ 

I  am  unable  to  discover  any  duty  arising  out  of  the  contract  of  |[ 
April  24,  1860,  or  the  circumstances  resting  upon  Craig  which  de-ll 

^This  part  of  the  opinion  is  omitted. 


BBC.  v.] 


TEN  EYCK  V.   CRAIG. 


697 


barred  him  from  purchasing,  on  his  own  account,  on  the  execution 
sale.  He  was,  in  some  sense,  a  trustee  of  the  rents  received  under 
the  arrangement,  and  was  bound  to  dispose  of  them  as  required  by 
the  agreement,  and  this  was  the  extent  of  his  duty.  He  was  not 
bound  to  protect  Stewart  against  the  loss  of  the  rents  through  a 
sale  of  the  land  on  the  bank  judgment.  If  a  mortgagee  in  pos- 
session may  purchase  for  himself  on  a  foreclosure  of  another  mort- 
gage, or  buy  in  an  outstanding  title,  then  a  fortiori  could  a  person 
in  the  position  of  Craig,  The  mortgagee  under  the  English  law  has 
the  entire  legal  title,  and  so  far  as  he  is  regarded  as  trustee,  the 
trust  is  the  whole  interest  of  the  mortgagor.  Craig  at  most  was  a 
trustee  of  the  rents  for  a  term  only.  He  had  by  the  agreement  no 
interest  as  trustee  or  otherwise  in  the  fee  which  he  purchased  on  the 
execution  sale. 

The  conjclusion  which  I  have  reached  is  adverse  to  the  existence 
either  in  Stewart  or  Sanger  of  a  right  to  redeem,  and  it  becomes 
unnecessary  to  consider  whether,  assuming  such  right  to  exist,  the 
plaintiff,  as  grantee  of  Mrs.  Sanger,  succeeded  to  it.  The  rule 
which  avoids  purchases  made  in  violation  of  his  duty  at  the  election 
of  the  cestui  que  trust  is  a  valuable  one  and  ought  not  to  be  im- 
paired by  engrafting  upon  it  exceptions,  or  indulging  in  subtle  re- 
finements and  distinctions  to  withdraw  a  particular  case  out  of  its 
influence.  But  after  careful  consideration,  I  am  unable  to  perceive 
that  the  facts  of  this  case  bring  it  within  the  rule,  and  am  therefore 
of  opinion  that  the  order  should  be  affirmed,  and  judgment  abso- 
lute given  for  defendants,  pursuant  to  stipulation,  with  costs. 

All  concur,  except  Church,  Ch.  J.,  not  voting.  Folger,  J.,  not 
sitting. 

Order  affirmed,  and  judgment  accordingly,^ 


*  The  cases  generally  are  accord.  But  see  Harrison  v.  Roberta,  6  Fla.  711 
(1866) ;  WalthalVa  Ears,  v.  Rives,  34  Ala.  92  (1869),  and  Roberts  v.  Flem- 
ing, 63  111.  196  (1870),  semhle,  limiting  the  doctrine  of  the  principal  case 
to  a  sale  under  a  judgment  of  a  third  person  having  a  lien  paramount  to 
that  of  the  mortgage.    Compare  Cfriffin  v.  Marine  Co.,  62  111.  130  (1869). 
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(15  R.  I,  373.)       /}y  ^^^^^ifTr  ^ ""^^  ^^^4  M-^ 

Bill  in  equity  to  redeem  a  mortgage  and  for  an  ftccooTO^  fA    \^^^*"^i^ 
Durfee,  C.  J.     The  bill  states  that  on  October  23,  1873,  Walter^^T^  ^< 
J.  Reynolds,  being  the  owner  of  a  lot  in  Providence,  mortgaged  it  ^^^  tc^^t*, 
for  $800  to  Stephen  H.  Williams ;  that  subsequently  the  lot  passed  JJCjC  'Cu^C, 
by  mesne  conveyances  to  Charlea  W.  Adi^^a.  who,  December  30, ^^^L-pf^^^^^ 
1874,  gave  two  mortgages  thereon  ^o  Hiram  O.  Pipt^p.  to  wit,  oneQ^.^^  ^     l1 
for  $3250,  and  one  for  $500,  subject  to  the  mortgage  for  $3250 ;  ^^f^  ffj 
that  the  mortgage  for  $3250,  though  taken  solely  in  Piercers  name,  uK    i\^ 
belonged  equally  to  him  and  the  complainant  Harriet  Hall :  that  Jgju^^  Um^ 
Pierce  assigned  the  mortgage  for  $3250  to_the  defendant  Charles  ^^iJ  i^P^ 
A.  Westcott^  who  thereupon,  January  23,  1875,  gave  the  complain-   -  -^  O-y* 
ant  Harriet  Hall  a  writing  in  which  he  declared  that  he  hela  said  ^*^*^      4^ 
mortgage  as  to  one-half  in  trust  for  her;  that  said  Pierce  sub-  //PJA^tt  <^ 
se^uently  assigned  said  mortgage  for  $500,  and  his  interest  in  said /^/y    ^^^ 
mortgage  for  $3250   to  said   Harriet,   and  that   said  mortgage^ 
for  $500  contained  a  power  of  sale  under  which,  in  January,      , 
188fe,    said    Harriet    duly    sold    the    estate,    buying    it    herself  ^y^j   0u 
under  notice  as  authorized  bv  statute.     The  bill  alleges  that  the       ^T  (t^ 
defendant  is  in  possession,  and  contains  other  allegations     It  asks  y  f         ^Jf 
for  an  account  and  for  leave  to  redeem.     The  defendant  sets  up  Cu^  u*'^^ 
several  defences.^  L   Luu<<^^ 

The  third  defence  is  that  the  mortgaged  lot  was  sold  for  the  non-    'S^Ti/ 
payment  of  taxes,  and  bought  by  and  conveyed  to  the  defendant.  ^  I    H 
'  T^is  raises  the  question  whether  a  mortgagee  or  his  assignee,  ouTof  ^t^^-    ^^ 
poVsessioUy  can  become  a  purchaser  at  a  tax  sale  with  the  same  effect,  Uu4j^  ^^ 
as  against  the  mortgagor  and  other  mortgagees,  as  if  he  were  a  ctu^  ^  /^ 
stfanfir  to  the  estate!     There  is  some  conflict  of  authority  on  this  /      y^^  ^ 
point.     All  the  cases  agree  that  there  are  persons  who  stand  in  such  ^*^  / 
relations  to  the  estate  that  they  cannot  purchase  as  if  they  were^T  ^  P^p 
strangers.     No. person  whose  duty  it  is  to  pav  the  tax  can  be  per-  ^^  H«^ 
mjtted  to  purchase  at  a  sale  for  its  non-payment,  and  acquire  a  good  %/  CbkvltZs. 
title  as  against  others  who  are  interested  in  the  estate,  since  to  per-  ^f/i/i^ttZ 
mit  him  to  do  so  would  bo  to  permit  him  to  profit  by  his  own    /j 4  /  /  ^^ 
defaujt.     Under  this  rule  mortgagors,  mortgagees  in  possession,  life  ( ^^^ 
tenants,  and  tenants  obligated  by  contract  to  pay  the  taxes,  are)  ^    C^^T 
inrapftpitfltod  fn  bpnomft  purchasers.     The  incapacity  has  likewise   *Xx^^  <^ 


been  held  to  extend  to  tenants  in  common,  for,  if  the  estate  is  sold 
for  taxes  to  one  of  the  tenants,  it  is  sold  for  his  default  as  well  as 

'The  consideration  of  the  first  and  second  defenses  is  omitted. 
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for  the  default  of  his  co-tenants.  {Page  v.  Webster,  8  Mich.  263 ; 
Butler  V.  Porter,  13  Mich.  292;  Cooley  v.  Waterman,  16  Mich.  366; 
Cooley  on  Taxation,  346,  347.)  So  a  person  who  occupies  a  fidu- 
ciary relation  a«  regards  the  estate,  cannot  purchase  it  for  himself. 
The  trust  in  the  one  half  of  the  mortgage  for  $3250  is  protected 
under  this  rule.  And  there  are  cases  which  enounce,  or  at  least 
presuppose,  a  still  broader  doctrine,  which  may  be  stated  thus, 
namely :  that  a  purchaser  who  has  an  interest  in  the  estate,  such  as 
would  entitle  him  to  redeem  it  if  sold  to  another,  will  be  presumed 
to  liave  purchased  it  for  the  protection  of  that  interest,  or  to  saveTl 
from  sacrihce,  and  will  be  required  to  hold  it,  even  after  the  statu- 
tory period  for  redemption  has  expired,  simply  as  security  for  his 
reimbursement  We  find  this  doctrine  nowhere  more  clearly  as- 
serted  than  in  Fair  v.  Brown,  40  Iowa,  209.  The  defendant  there 
was  interested  in  the  estate  by  judgment  lien  and  as  a  second  mort- 
gagee. He  bought  certificates  of  sale  for  taxes,  and  subsequently 
took  the  tax  deed.  The  court  held  that  the  prior  mortgage  was  not 
defeated.  "The  land,*'  says  the  court,  "is  a  common  fund  for  the 
payment  of  the  plaintiff's,"  i.  e.  the  prior  mortgagee's,  "mortgage 
and  the  defendant's  liens.  Defendant  was  authorized  to  redeem 
from  the  tax  sale.  Equity  will  not  permit  him  to  acquire  the  title 
for  an  inconsiderable  sum  when  he  was  authorized  to  remove  the 
trifling  incumbrance  by  redemption.  Though  not  bound  to  pay  the 
tax,  yet  it  was  his  right  to  do  so  to  protect  his  liens.  He  cannot  ob- 
tain that  protection  by  pursuing  a  course  that  will  deprive  the  mort- 
gagee of  his  security,  and  leave  the  mortgagor  to  sustain  the  weight 
of  the  liens,  which  are  personal  judgments,  after  being  deprived 
of  his  property  by  tax  title.  (Oarrettson  v.  Scofield,  44  Iowa,  35; 
Porter  v.  Lafferty,  33  Iowa,  264;  Stears  v.  HollenbecJc,  38  Iowa, 
550.)'*  In  Middletown  Savings  Bank  v.  Bacharach,  46  Conn.  *571, 
the  defendant,  having  had  an  undivided  eighth  of  an  estate  subject 
to  a  mortgage  set  out  to  him  under  an  execution,  purchased 
the  estate  at  a  sale  for  taxes  assessed  before  he  became  in- 
terested in  it,  and  the  court  held  that  he  could  not  set  up  the  tax 
title  to  defeat  the  mortgage,  he  being  entitled  to  redeem  the  mort- 
gage, which  yet  he  could  not  do,  if  the  mortgagee  had  paid  the 
taxes,  without  reimbursing  him.  The  court  also  said  that  the 
mortgagee  was  similarly  incapacitated,  because  he  could  pay  the 
tax  and  add  the  amount  of  it  to  the  mortgage  debt.  In  Connecticut 
Mut,  TAfe,  Ins,  Co.  v.  Bulte,  45  Mich.  113,  the  court  lays  down  the 
doctrine  that  where  a  mortgagee,  or  one  of  two  or  more  mortgagees,  i 
purchases  the  estate  at  a  tax  sale,  the  purchase  may  be  treated  as) 
payment.  "It  is  as  just  and  as  politic  here,"  says  the  court,  "as  it 
is  in  the  case  of  tenants  in  common,  to  hold  that  the  purchase  is 
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a  payment  of  the  tax/*  In  the  later  case  of  Maxfield  v.  Willey,  4:6  \ 
Mich.  252,  the  court  aflSrms  the  doctrine.  "When  the  mortgagee/^ 
says  the  court,  "instead  of  making  payment  of  the  taxes,  makes  a 
purchase  of  the  land  at  tax  sale,  we  have  no  doubt  of  the  right  of 
the  mortgagor  to  have  the  purchase  treated  as  a  payment,  and  to 
compel  the  cancelment  of  the  certificate  or  deed  on  refunding  the 
amount  paid  with  interest."  The  opinions  in  these  cases  were  de- 
livered by  Judge  Cooley,  who,  in  the  preparation  of  his  book  on 
Taxation,  had  occasion  to  make  the  subject  a  special  study. 

The  most  recent  case  which  we  have  met  with  is  Woodbury  v.  I 
Swan,  59  N.  H.  22,  in  which  the  Supreme  Court  of  New  Hamp-l 
shire  decided  that  the  holder  of  a  mortgage  cannot  defeat  a  prior  \ 
mortgage  by  acquiring  a  tax  title.     The  court  rest  their  decision  | 
on  the  following  reasons,  as  declared  by  Bingham,  J.,  in  delivering 
the  opinion  of  the  court :    "Mortgagor  and  mortgagee  have  a  unity 
of  legal  interest  in  the  protection  of  their  titles  against  sale  for  the 
non-payment  of  taxes,  and  against  outstanding  tax  titles ;  and  it  is 
not  equitable  that  either  of  them  should  act  adversely  to  the  other 
in  the  acquisition  and  use  of  such  titles.     Therefore  the  mortgage 
contract  comprises  an  implied  agreement  that,  while  either  party 
may  buy  a  tax  title  for  the  preservation  of  his  right  in  the  mort- 
gaged property,  neither  of  them  will  buy  a  tax  title  for  the  ex- 
tinguishment of  the  title,  in  the  maintenance  of  which  they,  as  well 
as  partners  and  tenants  in  common,  are  in  law  jointly  concerned. 
The  common  interest  of  these  parties  in  the  mortgaged  property 
creates  a  relation  of  trust  and  confidence." 

Other  cases  may  be  cited  which  support  the  same  view,  though  not 
always  for  the  same  reasons.  {Moore  v.  Titman,  44  111.  357 ;  Hark- 
reader  v,  Clayton,,  56  Miss.  383 ;  Haskell  v.  Putnam,  42  Me.  244 ; 
Bassett  v.  Welch,  22  Wise.  175;  Whitney  v.  Ounderson,  31  Wise. 
359,  379 ;  Chickering  v.  Failes,  26  111.  507 ;  McLaughlin  v.  Green, 
48  Miss.  175.)  In  California  it  is  held  that  a  person  who  is  under  I 
any  obligation,  either  moral  or  legal,  to  pay  the  taxes,  cannot  be- 1 
come  a  purchaser.  {Moss  v.  Shear,  25  Cal.  38 ;  Christy  v.  Fisher, 
58  Cal.  256.) 

Other  cases  adopt  a  narrower  view,  and  maintain  that  any  per- 1 
son  can  become  a  purchaser  who  is  not  under  any  legal  duty  toj 
pay  the  taxes.     {Williams  v.  Townsend,  31  N.  Y.  411:  Waterson 
V.  Devoe,  18  Kans.  223;  Bettison  v.  Budd,  17  Ark.  546;  Ferguson 
v.  Etter,  21  Ark.  160.) 

Our  conclusion  is  that  a  mortgagee,  either  in  possession  or  out 
of  possession,  is  not  entitled  to  purchase  the  estate  at  a  tax  sale,  and 
set  up  the  tax  title  as  against  the  mortgagor  or  the  other  mortgagees. 
They  all  have  a  common  interest  in  the  preservation  of  the  estate. 
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and  therefore,  if  either  of  them  purchases  the  estate  at  a  tax  sale, 
it  should  be  presumed  in  favor  of  the  others  that  he  made  the  pur- 
chase for  the  common  protection.^ 

We  think  a  case  is  shown  which  entitles  the  complainants  to 
relief. 

^8ohenck  v.  Kelley,  88  Ind.  444  (1882),  accord.    Ck>mpare  Medley  v.  EUi- 
o«,«2IU.  632  (1872).  ^  ^     ^  .      -.vy       j 


CHAPTER  III. 
EXTENSION  OF  MORTGAGE. 


VANHOUTEN  v.  MoCARTY. 


CouBT  OF  Chancery  of  New  Jersey,  1842.  ^     , cS/^*^^ 

(4  iV.  J.  Eq,  141.) 


The  Chancellor  [Pennington]  ^    In  1836,  during  the  rage  Ul^/^ 

for  speculation  in  real  estate,  the  complainant  sold  his  farm,  in  the    ^     /"^* 
neighborhood  of  Paterson,  to  the^^fendant,  John  McCarty,  for  U    ru^^Ccjc, 
thirteen  thousand  dollars ;  the  conveyance  was  made  on  the  twenty-   ^  Utfii^u/ji^ 
seventh  of  April,  1836,  and,  to  secure  so  much  of  the  considera-     //     /   ^^ 
tion  money,  the  defendant  executed  to  the  complainant  a  bond  and  /^^^^^^j^^*'^'^ 
mortgage,  in  the  same  day,  for  ten  thousand  eiyht  hundred  and    "t^   Um^jJL 
twenty-two  dollars  and  fifty  cents,  on  the  premises,  payable  in  the    ^ ' 
following  manner:  one  thousand  dollars  on  the  twenty-ninth  of 
September,  then  next;  two  thousand  dollars  on  the  first  of  May, 
1837,  and  the  residue  on  the  first  of  May,  1838,  with  interest  from 
the  first  of  May  next  after  the  date  of  the  bond,  payable  on  the  first 
days  of  November  and  May  in  each  year. 

On  the  same  day  that  McCarty  got  his  deed,  he  conveyed  the 
property  to  Kirk,  Johnston  and  Copland,  and  they,  under  an  agree- 
ment made  by  McCarty  with  Edward  N".  Bogers  and  John  A.  Stim- 
ler  for  a  large  advance,  conveyed  the  property  to  them,  by  deed 
dated  the  twenty-fourth  of  September,  1836.  Since  the  last  deed, 
Edward  N".  Rogers  and  John  A.  Stimler  have  conveyed  to  Archi- 
bald G.  Rogers,  who  has  also  conveyed  to  Nehemiah  Rogers,  in 
whom  the  equity  of  redemption  now  resides. 

The  bill  is  filed  for  the  foreclosure  and  sale  of  these  premises, 
under  the"mortgage  made  by  McCarty  to  the  complainant. 

A  decree  pro  donfesso  was  taken  against  McCarty  and  wife,  Ed- 
ward N.  Rogers  and  Stimler.  Archibald  Rogers  and  Nehemiah 
Rogers  have  filed  separate  answers,  upon  which  the  cause  has  been 
put  at  issue,  and  depositions  taken. 

The  first  ground  of  defence  set  up  is  that  the  transaction  is 
usurious!^  and  the  bond  and  mortgage  therefore  void.* 

*The  opinion  only  is  ^ven. 

'  The  discussion  of  this  point  is  omitted.  The  learned  Chancellor  reaches 
the  conclusion  that  the  evidence  fails  to  establish  a  case  of  usurv. 
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The  next  point  taken  arises  from  the  object  the  purchasers 
had  in  buying  this  property.  They  intended  to  set  it  off  in  building 
lots,  and  Edward  N.  Rogers,  who  had  agreed  in  his  purchase  with 
McCarty  for  five  years  for  the  payment  of  the  money,  after  getting 
his  deed,  learned  for  the  first  time,  from  the  complainant,  that  the 
bond  and  mortgage  were  payable  at  an  earlier  day;  he  expressed 
his  surprise,  and  told  the  complainant  that  he  should  look  to 
McCarty  and  those  concerned  with  him  to  make  good  their  agree- 
ment ;  when  the  complainant  told  the  witness  that  he  did  not  believe 
there  would  be  any  ditficulty,  as  his  great  object  was  to  get  his  inter- 
^t;  that  the  witness  thereupon  told  complainant  he  would  think 
over  the  subject  and  make  him  a  proposition.  The  witness  then 
flays,  that  the  same  afternoon  he  called  on  the  complainant,  and  told 
him  he  would  makethis  agreement  with  him — -that  if  he  would 
extend  the  tinie  of  payment  of  the  bond  five  years  from  the  twenty-  (  ^  .^^  tjuuLZ^ir 
seventh  of  April  ensuing  its  date,  making  six  years  in  all,  and  re-  \  / 
lease  the  lots  that  deponent  and  Stimler  should  sell  from  the  lien 
of  the  mortgage  (provided  such  release  did  not  exceed  one-fourth  of 
the  property)  on  his  being  paid  for  the  property  thus  released,  or 
having  the  bonds  and  mortgages  given  for  their  purchase  money 
assigned  to  him,  that  complainant  might  retain  the  possession  of  the 
residue  of  the  farm  free  of  rent,  and  that  no  claim  would  be  made 
for  rent  for  the  time  he  had  already  occupied  it.  This  proposition, 
he  jg^g^as  agreed  to  by  th^  cmnplainaTit.  

The  evidence  then  proceeds  to  show  that  the  complainant  is    ^-^    ^.eo^ 
guilty  of  a  breach  of  this  agreement ;  and  it  is  insisted  by  the^-^  ytjUo-^^^  ^ 
answer  that  the  defendant,  Nehemiah  Rogers,  is  entitled,  before     ^  Sa-fJ . 
the  complainant  can  have  his  decree  in  this  cause,  to  a  specific  per^ 
formance  of  the  complainant^s  agreement  to  release  lots  as  they 
should  be  sold  on  the  premises,  or  to  have  his  damages  for  such 
breach  of  his  agreement  set  off  against  the  amount  of  the  bond  and"~ 
mortgage. 

This  IS  taking  a  wide  range,  and  involving  in  a  case  of  foreclosure  ' 
of  a  mortgage  a  great  variety  of  matters  and  endless  litigation.  If 
this  defence  should  be  sustained,  I  see  no  limit  on  a  bill  of  fore- 
closure to  settling  before  decree  every  agreement  and  controversy 
respecting  the  land  between  the  complainant  and  all  the  inter- 
mediate owners  down  to  and  including  the  present,  and  that, 
too,  whether  the  mortgage  has  any  connection  with  them  or  i)ot. 
This  agreement  is  not  made  with  the  mortgagor,  but  with  Edward 
N.  Rogers,  an  intermediate  owner,  and  is  declared  to  have  been  en- 
tered into  long  after  the  mortgage  was  made,  and  for  purposes 
connected  with  the  property  growing  out  of  the  manner  in  which 
sales  were  proposed  to  be  made.     The  defendant  must,  in  my  opin- 
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ion,  be  left  on  this  agreement  to  his  remedy  at  law.  The  complain- 
ant 18  able  to  refund  in  damages,  as  it  is  stated^  for  any  amount  in 
which  he  may  be  justly  chargeable,  ah^fhere  is  no  safe  mode  in 
this  court  of  settling  questions  of  this  character;  it  is  properly  a 
case  for  a  jury  to  assPGo  the  damages,  and  not  for  investigation 
before  this  court.  The  eHdence  would  lead  me  to  believe  that  the 
complainant  has  not  regarded,  as  he  should  have  done^  the  position 
of  men  who  had  purchased  property  at  so  expensive  a  rate,  and 
who  had  no  way  of  remunerating  themselves  but  by  selling  off 
lots;  still,  I  do  not  see  how  the  defendant  can  avail  himself  of 
such  a  defence  in  this  action.  Can  this  court  decree  a  specific  per- 
formance  against  the  complainant  of  his  asrreement  in  tnis  action  T 


11 


'rhere  is  no  precedent  for  such  a  course  of  practice,  and  to  attempt 
to  settle  the  damages  incident  to  a  breach  of  such  an  agreement 
would  be  equally  against  the  course  of  procedure.  I  am,  there- 
fore, of  opinion,  that  this  defence  cannot  avail  the  defendant  in 
this  action.   ^  -----     

^  The  last  objection  is,  that  the  time  of  payment  for  the  princi* 
pal  was  extended  by  the  compMnant  for  five  years  from  the 
twenty-seventh  of  April,  18!57,  and  the  bdn3~and  mortgage  will  of 
course  not  be  due  until  the  twenty-seventh  of  April,  18427  This  is 
clearly  established,  from  the  evidence,  and  the  defendant  is  entitled 
to  this  time  before  payment  can  be  demanded.  Edward  N.  Rog- 
ers expressly  so  swears,  and  the  whole  evidence,  as  well  as  the  state- 
ment in  the  complainant's  bill,  go  to  show  such  an  understanding. 
It  is  well  settled,  that  the  time  for  payment  may  be  extended  bv 
parol.  (Chitty  on  Contracts,  27,  in  note;  1  John.  Cases,  23;  3 
John.  528 ;  2  Wendell,  587 ;  14  John.  330 ;  1  Green,  165 ;  Saxton, 
280.)* 

There  must,  therefore,  be  a  reference  to  a  master,  to  ascertain 
and  report  the  amount  due  the  complainant  for  interest  on  the 
bond  and  mortgage,  after  deducting  a  fair  compensation  for  the 
use  and  occupation  of  the  farm;  and  also,  whether  a  part  of  the 
premises  can  be  sold  without  material  injury  to  the  rest.  The 
justice  of  this  case,  as  far  as  I  am  able  to  reach  it  in  this  suit,  as 
it  appears  to  me,  is  to  consider  the  time  of  payment  for  the  princi- 
pal of  the  bond  Enlarged  to  the  twenty-seventh  of  April  next,  leav- 
ing the  interest  payable  half  yearly.  The  contract  made  for 
complainant's  enjoying  the  possession  free  of  rent,  is  part  of  the" 
one  for  releasing  a'porffon  of  the  Jand?,lubsequ^^  made  with  Mr, 
Borers,  and  must  be  settled  with  that. 

^Tompkins  v.  Tompkins,  21  N.  J.  £q.  338  (1871), 
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^4  in^  Van  SYCKEL  v.  O'HEAEN. 

^T^f^""*^^  y  CouBT  OF  Chancery  of  New  Jersey,  1892. 

dt^UU.^^  (50  i\^.  J.  ^g.  173) 

(lA.aAit.  <t»^      On  final  hearing  on  pleadings  and  proofs. 

(^j^^jL..!^ ,      Bird,  V.  C.    The  complainants  in  this  ease  filed  their  bill  to 

^  ^TT-V"^  foreclose  a  mortgage  which  was  held  by  the  testator,  in  his  lif^ime, 

^^  Hr^i'^^  lands  in  the  bill  described.     The  bond  which  the  mortgage  was 

Cl^^jo^u^  Af^^ven  to  secure  had  been  due  for  many  years.     The  bill  was  filed  on 

V  ft^^^^  25th  day  of  November,  1891.     In  the  month  of  March,  1891, 

^^^         Af     the  then  owner  of  the  premises  entered  into  negotiations  with  Pat- 

^^f^  "XX<^  YiQ^  O'lleam,  one  of  the  defendants,  for  the  sale  to  him  of  the 

//  tCu  Sju/^  said  premises.     O'Hearn  was  willing  to  purchase^  the  premises, 

ykJ^ij^   Ua     provided  the  testator,  who  was  then  living,  would  not  require  the 

f    0/      '      payment  of  the  mortgage,  which  he  then  held,  for  one  year  from  tEe 

^       i\  y    1st  of  April  then  next  ensuing.     Both  parties' to  the  said  negotia- 

r  ^€^^^/^-^    tions  requesffed  MrTWyckoff,  a  counselor  at  law  and  intimately 

JV^  0  C^L^cA^  acquainted  with  the  testator,  to  procure  the  consent  of  the  testator 

'  /^^     that  the  time  for  payment  of  his  mortgage  should  be  extended  for 

^^  £yc4^  f  onrySFTiFomlhelstofApril,  1891.     He  did  procure  such  consent. 

/2L^  i^  _  Thereupon  the  negotiations  for  the  sale  and  purchase  of  the  prem- 

Q      IT ^j      ises  were  carried  through.  ~ 

^^^^^''-*     Q  There  being  no  doubt  as  to  the  amount  of  money  actually  due 

vCfxv^^^^^t^  *  upon  the  bond  which  the  mortgage  was  given  to  secure,  the  only 

question  is  whether  the  complainants  had  a  right  to  commence 
*  their  suit  to  foreclose  said  mortgage  before  the  expiration  of  the 

one  year  from  the  first  day  of  April,  1891.  The  complainants  say 
that  the  obligation  being  in  writing  and  un^er~seal,  the  time  for 
{Be  pertormance  thereof  cannot  be  enlarged  by  a  parol  agreement. 
iTihink  all  of  the  authorities,  in  this  State  at  least,  hold  the  time 
for  performance  oflevers^  such  contract_ma3^  be  extended  by  parol . 
(Sigelow  v.  Rommelt,  9  C.  E.  Gr.  115;  Tompkins  v.  Tompkins,  6 
•C.  E.  Gr.  338 ;  Mari/ott  v.  Benton,  6  0.  E.  Gr.  381 ;  Cox  v.  Bennett, 
1  Gr.  165 ;  Vanhouten  v.  McCarty,  3  Gr.  Ch.  141 ;  Siryker  v.  Van- 
derhilt,  1  Dutch.  482 ;  Bell  v.  Romaine,  3  Stew.  Eq.  28 ;  Sharp  v. 
'  Wyckoff,  12  Stew.  Eq.  376;  Measurall  v.  Pearce,  4  Atl.  Eep.  678; 

King  v.  Morford,  Sax.  274;  Stoutenburgh  v.  Tomkins,  1  Stock. 
332;  Baldwin  v.  Sailer,  8  Paige,  473;  Lattimore  v.  Harsen,  14 
Johns.  329.) 

Agaiuj  the  complainant^^  sav  that  if  the  time  for  performance 
■of  a  writteiTcohiract  may  be  extended  or  enlarged  by  parol,  some 
<X)nsideration  must  be  shown  therefor  before  the  court  will  enforce 
Wen  parol  contract.     The  proposition  thus  stated  is  supported  by 
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the  authorities.     {Parker  v.  Jameson,  5  Stew.  Eq.  222;  French  v. 
Uriffm;  TU7E,  Gr.  279,  281.) 

But  a  court  of  equity  will  sometimes  prevent  parties  from  dis- 
regarding their  promises,  even  when  no  consideration  has  accrued 
to  them  upon  the  making  of  such  promise.  _lt  a  party  asking 
the  aid  of  the  court  waive  strict  performance  of  his  contract  and 
makes  promise^  to  the  defendant  upon  which  the  latter  has  acted 
and  altered  his  position,  and  it  should  appear  to  the  court  to 
work  a  harJsTiip  to  the  defendant  to  allow  the  complainant  to  with- 
draw  his  waiver,  a  court  of  equity  always  applies  the  doctrine  of  es- 
toppel. In  such  case,  although  no  consideration  or  benefit  accrues  to 
the  person  making  the  promise,  he  is  the  author  or  promoter  of  the 
very  condition  of  affairs  which  stands  in  his  way;  and  when  thlfr 
plainly  appears,  it  is  most  equitable  that  the  court  should  say  that 

^,  they  shall  so  stand.     {Martin  v.  Righter,  2  Stock.  510;  Church  v. 

7 Afl^    «*<^  Florencfi  Iron  Works,  16  Vr.  13^  Phillipsburg  Bank  v.  Fvimer,  Z 

Ofi^  eUt'  ^      Vr.«55;  King  v.  Morford,  supra;  Huflman  v.  Hummer,  3  C.  E.  6r. 

^l^vtff^ .  >^  83,  90 ;  Stryker  v.  Vanderbilt,  supraY Miller  v.  Chetwood,  1  Gr.  Ch. 

CL^-h   >^^*^^f^  •     ^^^y  ^^^  ^'  Bennett,  1  Gr.  165 ;  Lee  v.  Kirkpatrick,  1  McCart.  264^ 
d  267;  Continental  National  Bank  v.  National  Bank  Com.,  50  N.  Y^ 

575;  Oarrison  y/Oarrison,  5  Dutch.  153.) 
The  bill  should  be  dismissed  with  costs. 


DODGE  V.  GRAND  ALL.  ^M    o^  cx^i^C^- 


Court  of  Appeals  of  New  York,  1864. t       c^  / 

(30  N.  F.  294.)  }r^     J         7 

Appeal  from  a  judgment  of  the  Supreme  Court.*  ^^      .     ^  , 

Wright,  J.     The  mortgage  sought  to  be  foreclosed  by  action  wae^^O^  l^Aj^ 
in  the  winter  of  18&»-^,  heia  by  tlTO  admimstrator  of  S.  V.  B>^   ^\JL^ 
\f  jtllnfy^  deceased.     The  premises^ covered  by  it  had,  after  its  execu-> 
tion^and  about  the  23d  February,  1856,J)een  conveyed  by  the  ^    Cu^  %t  ^ 
mortgagor  to  the  defendant  Holcomb,  who  assumed  the  payiofient  of 
the  mortgage  as  a  part  of  the  purchase  price  t)f  the  premises.     The 
'ifTortgagoFhad  paid  the  interest,  and  $266.66  of  the  principal  sum  U^k^A^luX^t, 
secured  by  it,  before  the  sale  and  transfer  of  the  premises  to  ^^^'•^L^  'if:^--^ 
comb.     Afterwards  Holcomb  paid  the  interest.     The  whole  prin- A<h^  iSfCui 
cipal  became  due  and  payable  on  the  1st  March,  1858.     Shortly  ^jl^^JI^juJL^ 

*Thc  statement  of  facts  is  omitted,  p  ^*W         LC^^^^hr~  T      ^  J 

1/1     <S-cXi-40|^. 
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before  the  28th  February,  1859  (the  administrator  of  Mallory 
being  about  to  foreclose  the  mortgage),  Holcomb  entered  into  an:( 
agreement  with  the  plaintiff's  testator,  whereby  the  latter  agreed 
to  purchase  the  mortgage  of  Mallory's  administrator,  who  then  held 
the  same,  and  extend  the  time  of  paymenj:  five  years,  or  give  that 
additional  time  from  the  time  he  took  the  assigmnent,  to  pay  the 
balance  due  upon  the  bond  and  mortgage;  in  consideration  of  which,, 
Holcomb  agreed  to  pay  him  fifty  dollars,  which  he  did  pay,  and 
Holberton  took  the  assignment  of  the  mortgage,  and  continued  to* 
hold  the  same,  and  receive  payments  of  interest  thereon  up  to  his 
death.  The  bond  and  mortgage  were  assigned  to  the  plaintiff's 
testator  on  28th  February,  1859,  and  the  time  agreed  to  be  given 
to  Holcomb  to  make  payment  would  not  expire  until  the  28th  Feb- 
ruary^ 186i, 

This  foreclosure  suit  was  brought  in  June,  1862,  and  the  question 
is  whether  the  executor  of  Holberton  is  entitled  to  sustain  it,  not- 
withstanding the  contract  of  his  testator  to  purchase  the  mortgage, 
and  forbear  foreclosing  it  for  five  years;  or,  in  other  words,  to 
extend  the  time  of  payment  of  the  debt  secured  to  be  paid  by  it,  and 
which  was  due,  for  five  years  from  such  purchase.  If  Holberton, 
in  the  face  of  his  contract,  was  not  entitled  to  maintain  an  action 
to  collect  the  principal  secured  by  the  mortgage  by  a  foreclosure 
thereof  before  the  five  years  elapsed,  it  is  very  clear  his  representa- 
tive is  not. 

i  The  ground  taken  at  the  trial  was  that  the  contract  was  void 
by  the  statute  of  frauds,  not  being  in  writing,  and  being  an  agree- 
ment that  by  its  terms  was  not  to  be  performed  within  one  year 
from  the  making  thereof.  (2  R.  S.  135,  §  2,  sub.  1.)  I  am  of  the 
opinion  that  it  was  not  affected  by  the  statute.  The  statute  applies 
to  executory,  and  not  to  executed  contracts ;  and  the  one  in  question, 

,  1  think,  was  of  the  latter  description.     It  was  certainly  executed  by 
Holcomb ;  and  it  seems  to  me  the  purchase  of  the  mortgage  by  the 
I  plaintiff's  testator  was  an  execution  on  his  part.     Holberton  agreed 

'  in  substance  to  purchase  the  mortgage,  and  forbear  to  foreclose  it 
for  five  years,  in  consideration  of  fifty  dollars.  He  did  purchase, 
and  take  an  assignment  of  it,  and  Holcomb  paid  him  the  fifty  dol- 
lars. Thus,  the  contract  was  fully  executed.  Nothing  further  re- 
mained to  be  done  by  either  party.  Holberton  had  simplv  to  wait 
five  years  for  his  money.  Holcomb  had  paid  the  consideration 
money,  and  Holberton  had  entered  upon  the  contract  by  receiving 
the  money  and  purchasing  the  mortgage,  and  neither  party  could 
rescind  it.  Neither  could  Holcomb  recover  back  the  money,  nor 
Holberton  refuse  to  carry  out  the  contract,  based  as  it  was  upon  a 
good  consideration,  and  which  he  had  undertaken  to  execute. 
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p  M  ,  t^sT^  "^^^  further  point  is  now  urged  (although  not  alluded  to  on  the 
«ACw  u^.IZt^-  trial),  that  the  mortgage  being  a  specialty,  no  agreement  in  regard 
^*^"^'*^'  to  it  could  be  valid  unless  the  agreement  was  also  a  specialty.     It 

may  be  conceded  that  ordinarily  a  sealed  executory  contract  can  not 
5e  rescinHecT  or  "modified  by  a  parolexecutory  contract:  but  that 
was  not  this  case,     iiere  the  mortgage  was  due.     The  holder  was 
0%.  0^  yi«^e*-.  I  about  to  enforce  it  by  action;  whereupon  Holberton  agrees,  for  a 

I  valuable  consideration,  to  purchase  and  refrain  from  collecting  it 
I  for  five  years.  This  agreement  is  executed  by  the  purchase;  and  as 
respected  the  plaintiff's  testator,  operated  as  effectually  to  extend 
the  time  of  payment  as  if  it  had  been  under  seal.  Indeed,  as  title 
Oaj,  U-tU  ^<^-  *^  ^^  mortgage  would  pass  by  mere  delivery  without  a  written  as- 
^loL,  uXiJ  a^^Cfu  signment,  I  cannot  see  why  an  agreement  to  extend  the  time  of 


s:;^/  ^  A"****^  i«wpayment,  if  founded  upon  a  good  consideration,  would  not  be  valid 

-fi  vrluJ .   "7^*^  and  effectual  for  that  purpose,  even  if  executory,  and  not  reduced 

T^'aZa^^Im    ^^  ^^iting.     Th^  agreement,  in  this  case,  was  not  one  vairying  the 

/Tj    -y^fi^juj^*    terms  of  the  sealed  contract  so  as  to  require  it  to  beunder  ^^^  HnT 

/  rather  an  aspreement,  based  upon  a  good  and  valid  consideration,  to 

liold  such  contract  in  abeyance  until  the  expiration  of  the  time  fixed 
^M  cJC  (^  '  npon  by  the  new  contract.    It  was  conceded  upon  the  trial  that  Hol- 

comb  was  in  a  proper  position  to  set  up  the  new  contract,  provided 

such  an  one  was  made. 

.  _    Butp  in  any  event^  as  suggested  by  the  learned  judge  delivering 

Tto  r%^  ^^^3  the  opinion  in  the  Supreme  Court,  the  judgment  is  sustainable  upon 

a^  ^a*->^^^^£|^    the  equitable  ground  that  the  df^ATiilaTif.^  havingr  a  ^aiMfi  of  afition. 

^*^'      ^y-Zew  voulcl    be   ailowfid    to   Ret   it   up   to   prevent   circuity   of   action. 

•     JjJI^^  /r,  Holberton  having  taken  the  assignment,  and  held  it  under  the  con- 

*•  '^ "  f^^^^jjf^  tract  as  proved,  and  received  a  consideration  therefor  from  the  de- 

'L^  *^   Tts-      *^^d^^*>  *"^d  t^is  action  being  by  his  representative,  it  is  the  same  ^ 

/CX^.dJ'nju^^ '      *s  if  he  were  seeking  to  foreclose  the  mortgage  by  suit,  notwith- 

^  standing  his  agreement.     If  the  defendant  could  have  no  defense 

to  the  foreclosure,  still  his  agreement  with  Holberton  would  give 
him  a  right  of  action  for  the  injury  he  received;  otherwise  he 
would  be  remediless.  In  the  face  of  his  agreement,  Holberton,  or 
his  representative,  ought  not  to  be  allowed  to  foreclose  the  mort- 
gage, and  on  the  principle  of  avoiding  circuity  of  action,  the  law 
will  give  effect  to  such  agreement  as  a  defense  to  the  foreclosure 
suit. 
1^    /  D     The  judgment  of  the  Supreme  Court  should  be  affirmed. 

(2mjj  {yu^^  Johnson,  J.  The  agreement  between  the  defendant  Holcomb 
^rJixA  Cidh  and  the  plaintiff's  testator  was  that  the  former  should  pay  to  the 
i^^^t/^  latter  fifty  dollars,  and  that  the  latter  in  consideration  thereof 
L<^-€^^    V  2_     ghould  purchase  the  bond  and  mortgage  in  question,  and  extend  the 
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day  of  payment  of  the  principal  for  the  period  of  five  years  from 
the  time  of  the  making  of  said  agreement.  Holeomb  thereupon 
paid  the  money,  and  the  testator  purchased  and  took  an  assignment 
of  the  bond  and  mortgage.  The  mortgage  debt  was  then  wholly  due, 
And  the  testator*s  assignor  was  about  proceeding  to  foreclose  the 
mortgage.  The  principal  if  not  the  only  question  in  the  case 
is  whether  this,  being  by  parol,  was  a  valid  agreement,  and  operated 
to  extend  the  time  of  payment  of  the  indebtedness.  If  it  was,  and 
5uch  was  its  eflfect,  the  action  was  prematurely  brought,  and  the 
decision  of  the  Supreme  Couri;  was  right,  whether  the  proper 
reason  for  the  judgment  was  assigned  or  not. 

That  the  time  of  the  payment  of  a  simple  contract  debt  may  be 
thus  extended,  so  that  no  action  will  lie  for  its  recovery  until  the 
expiration  of  the  extended  time,  when  the  agreement  to  extend  is 
founded  on  a  good  consideration,  is  too  well  settled  to  admit  of  ques- 
tion. Under  the  former  system  of  practice,  such  an  agreement,  to 
^  defeat  the  action,  could  be  proved  under  the  general  issue,  as  it 
urent  to  show  that  nothing  was  due,  and  there  was  no  cause  of  action 
irhen  the  suit  was  commenced.  (1  Chit.  PI.  512.)  And  so,  I  sup- 
pose, under  the  present  system  the  same  evidence  may  be  giyen 
under  a  general  denial,  as  it  goes  to  controvert  what  the  plaintiff 
is  bound  to  establish  by  his  evidence,  to  wit :  the  existence  of  a  de- 
mand due  at  the  commencement  of  the  action.  In  such  a  case  the 
subsequent  agreement  operates  upon  the  instrument,  where  the  de- 
mand is  evidenced  by  writing,  and  becomes  part  of  it,  so  that  the 
obligation,  instead  of  becoming  due  according  to  its  terms,  is  only 
due  at  the  expiration  of  the  extended  time,  and  until  that  happens, 
no  action  can  be  maintained  upon  the  instrument.  The  subsequent 
yi  A^  *  agreement  does  not  operate  to  destroy  the  original  agreemein:rt)ut 
^-^^^'^^  '  only  to  modify  it  in  respect  to  the  time  of  payment  -         

It  is  claimed,  however,  on  the  part  of  the  plaintiff,  that  this  prin-  ^  ft  i/c^  ^ 
ciple  has  no  application  to  instruments  under  seal,  and  that  in  re-  isua^  of . 
gard  to  instruments  of  that  character,  it  requires  an  agreement  in 
writing  of  equal  solemnity  to  effect  a  change  or  modification  in  any 
material  particular.  This  seems  to  be  the  rule  in  such  cases,  before 
any  breach  of  the  specialty,  and  where  the  subsequent  agreement  is 
executory  merely.  It  was  so  held  in  Allen  v.  Jaquish,  21  Wend. 
628,  and  in  Eddy  v.  (haves,  23  id.  84,  cited  in  the  opinion  of  the 
court  in  this  case  at  general  term. 

But  it  is,  I  think,  equally  well  settled  that  after  the  breach  of  a    ^ 
sealed  agreement  it  may  be  modified  in  any  respect,  or  wholly 
rescinded,  by  ^an^^xecutecl  parol  agreement  f ounaea  upon  a  sutTlcient 
consideration.     (Lattimore  v.  Harsen,  14  Johns.  330 ;  Dearborn  v. 
Cross,  'if  Cow.  48;  Fleming  v.  Gilbert,  3  Johns.  528;  Keating  v. 
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Price,  1  Johns.  Cas.  22;  Delacroix  v.  Bulkley,  13  Wend.  71;  Town- 
send  V.  Empire  Stone-dressing  Co.,  6  Duer,  208.)  Many  other 
cases  might  be  cited  to  the  same  eflfect,  but  the  rule  seems  to  be  too 
well  settled  to  require  it. 

That  this  was  an  executed  and  not  a  mere  executory  contract 
between  the  parties  is  extremely  clear.  The  defendant's  proposi- 
tion  was  to  pay  $50,  in  consideration  that  the  plaintiff's  testator 
would  buy  the  bond  and  mortgage  and  extend  the  time  of  payment. 
This  proposition  was  accepted  by  the  testator  who  received  the 
money  and  made  the  purchase.  ^Nothing  else  was  to  be  done.  The 
agreement  did  not  contemplate  the  doing  of  any  further  or  other 
act  to  effect  the  extension.  The  extension  was  effected  completely 
and  perfectly  in  lawjthe  moment  the  agreement  was  consummated 
bythe  payment  of  the  consideration  on  one  side  and  the  purchase 
of  the  securities  on  the  other.  The  agreement  was  then  completely 
executed,  and  took  effect  upon  the  bond  and  mortgage  which,  in  the 
hands  of  the  assignee,  became  due  and  payable  as  against  the  de- 
fendant Holcomb  in  five  years,  and  not  before.  After  that  it  was 
in  no  conceivable  sense  an  executory  agreement.  Its  entire  object 
and  purpose  had  been  completely  and  perfectly  fulfilled.  It  is  upon 
this  principle  only  that  the  proof  of  an  agreement  to  extend  the 
time  defeats  the  action  brought  before  the  expiration  of  the  ex- 
tended time.  The  defense  in  such  case  does  not  proceed  upon  the 
^ground  of  recoupment  of  damagesj or  a  breach  of  the  agreement  to 
extend,  but  upon  the  ground  that  the  agreement,  by  its  own  force, 
Operates  upon  the  onginai  contract^  and  effects  the  extension  by 
way  of  a  modificatioa  j)iJJie  coatiact  The  statute  of  frauds  haa> 
clearTy,  nothing  to  do  with  the  case.    .    .    . 


'he  judgment  should,  therefore,  be  affirmed. 
All  the  judges  were  for  affirmance,  except  Selden,  J.,  who 
thought  the  agreement  void  under  the  statute  of  frauds,  as  not  to 
be  performed  within  a  year. 

Judgment  affirmed, 

OLMSTEAD  v.  LATIMER.  <^^  ^^Z 

Court  op  Appeals  op  New  York,  1899.  ^2^^  i         — ^ 

(158  iV^.  r.  313.)  J^ 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the  Su-'^Axa-c*- 
preme  Court  in  the  second  judicial  department,  entered  October  ^,  1/  tAA  fy^ 
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1896,  modifying  and,  as  modified,  affirming  a  judgment  entered 
upon  a  decision  of  the  court  on  trial  at  Special  Term. 

In  August,  1878,  one  John  G.  Latimer  executed  his  bond  with  a 
mortgage  on  a  lot  and  building  on  Atlantic  street,  Brooklyn,  to  se- 
cure  the  sum  of  $18,000  borrowed  by  him.  The  plaintiff  subse- 
quently acquired  that  bond  and  mortg^age.  In  1884  Latimer  died 
intestate,  seised  of  the  mortgaged  premises,  leaving  a  widow  and 
four  brothers  (the  three  defendants  and  one  James  D.  Latimer) » 
his  only  neirs  at  law.  Letters  of  admimstratlon  were  issued  on  the 
estate  of  John  6.  Latimer,  and  upon  settlement  of  the  estate  it 
appeared  that  the  personal  estate  was  exhausted  by  the  payment 
of  the  debts  and  expenses  of  administration,  leaving  a  deficiency  in 
the  amount  due  for  administrator's  fees.  The  deceased  left  real 
estate  of  considerable  value,  dl  of  which  was,  prior  to  the  com- 
mencement  of  this  action,  sold  by  the  three  defendants  Latimer,  a& 
heirs  at  law,  for  the  aggregate  sum  of  $57,500,  the  value  of  the 
widow's  dower  in  which  was  estimated  at  $8,426,  leaving  the  net 
value  of  the  lands  sold  in  the  hands  of  each  of  the  defendants  at 
the  time  of  the  trial  at  $12,268.50,  outside  of  the  mortgaged  prem> 
ises^  The  latter  were  conveyed,  during  tne  years  i888  and  1889, 
to  Frederick  B.  Latimer  by  bargain  and  sale  deeds,  each  reciting  the 
consideration  ot  one  dollar.  After  ffreaerick  ha5  acquired  all  the 
interest  of  his  brothers  in  the  mortgaged  premises,  he  and  the 


plaintiff  executed  the  following  agreement  [October  15,  1891]  : 

"We  agree  that  the  time  for  the  payment  of  the  Bond  and  Mort- 
gage for  $18,000  on  201  and  203  Atlantic  Avenue,  Brooklyn,  madei 
by  John  G.  Latimer  to  the  executors  of  Noah  T.  Pike  and  recorded! 
in  the  Register's  office  of  Kings  County  in  Liber  1425  of  Mortgages,] 
page  17,  August  24,  1878,  being  the  date  thereof,  shall  be  and] 
hereby  is  extended  to  May  1,  1895,  subject  to  the  same  terms  and 
conditions,  including  tax,  insurance  and  interest  clauses,  as  at 
present." 

In  April,  1892,  a  fire  occurred  in  the  buildings  on  the  mortgaged 
premises,  by  which  they  were  partially  injured.  In  an  attempt  to 
restore  the  buildings  they  collapsed  and  became  a  total  loss.  By 
this  accident  the  valu6  6t  the  mortgaged  premises  fell  below  the 
amount  of  the  mortgage.  Thereatter,  tne  plaintitf  instituted  thia 
action  to  foreclose  the  mortgage  and  hold  the  defendants,  as  heirs 
at  Taw  of  the  original  bondsman  and  mortgagor,  liable  for  any  de- 
ficiency. The  trial  court  held  tne  defendant  Frederick  liable  for 
44  of  any  deficiency,  and  the  other  defendants  not  liable.  From 
this  decree  the  plaintiff  and  the  defendant  Frederick  appealed  to 
the  Apgellate_r)ivision,  the  former  seeking  to  hold  all  the  defend- 
ants,  the  latter  toTe  relieved  from  liability.    The  court  modified  the 
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judgment  by  increasing  the  liability  of  the  defendant  Frederick  to 
one-quarter  of  any^ficiency  that  may  arise  on  the  foreclosure  sale^ 
and  in  all  other  respects  affirmed  the  judgment. 

Parker,  Ch.  J.     The  defendants  Ijatimer,  as  heirs  at  law  of  the  ) 
mortgagor,  were  respectively  liable  under  section  1843  of  the  Code  ^ 
for  the  debts  of  the  said  mortgagor  decedent  to  the  extent  of  their  I 
interest  in  the  real  property  that  descended  to  them  from  him.     The  ^ 
premises  covered  by  the  mortgage  were  primarily  liable  to  pay  the 
mortgage  debt.     As  there  was  no  personal  estate  the  defendants 
were  secondarily  liable,  and  they  were  properly  made  parties  in  the 
action  of  foreclosure  by  virtue  of  section  1627  of  the  Code,  which 
provides  that  "any  person  who  is  liable  to  the  plaintiff  for  the  pay- 
ment of  the  debt  secured  by  the  mortgage  may  be  made  a  defendant 
in  the  action ;  and  if  he  has  appeared,  or  has  been  personally  served 
with  the  summons,  the  final  judgment  may  award  payment  by  him" 
of  any  deficiency.    The  judgment  as  it  comes  to  us  decrees  that  the 
defendant  Frederick  B.  Latimer  shall  pay  one-quarter  of  the  de- 
ficiency, but  it  has  been  held  that  the  effect  of  the  conveyance  oi  the  1 
premises  to  the  defendant  Frederick  by  his  brothers  in  the  years  / 
1888  and  1889,  together  with  the  fact  that  he  informed  the  plain-  ( 
tiff  of  such  conveyance,  and  thereafter  made  an  agreement  to  extend 
the  time  of  payment  of  the  bond  and  mortgage,  had  the  legal  effect 
of  making  Frederick  the  principal  debtor  and  his  brothers  sureties, 
and  hence  that  the  effect  of  the  agreement,  extending  the  time  of 
payment,  operated  to  release  the  sureties  from  all  liability  to  the   / 
plaintiff  on  account  of  the  indebtedness  evidenced  by  the  bond  J   As- 
fiuming,  but  not  deciding,  that  the  effect  of  the  conveyance,  and  that 
which  subsequently  happened,  was  to  change  the  obligation  of  the 
defendants  other  than  Frederick  towards  the  plaintiff,  from  that  of 
principals  to  that  of  sureties,  we  come  to  the  question  whether  the 
agreement  to  extend  the  time  of  payment  was  invalid  for  want  of 
oonsi  deration. 

There  are  several  decisions  in  this  court  in  which  the  question 
has  been  considered,  and  they  are  in  harmony  with  one  another.    In 

Uxut  l^     tiyCd( ,  ^^J}ogg  V.  Olmsted,  25  N.  Y.  189,  the  action  was  on  a  promissory 
'   note  by  the"  transf 6!li*6e  of  the  payee.    The  answer  alleged  that  after 

-f  *io^v<3U  ?l^*»[^     the  note  became  due  it  was  mutually  agreed  between  the  holder 
^  thereof,  the  payee,  and  the  defendants,  "that  in  consideration  that 

the  defendants  would  keep  the  principal  sum  of  the  said  note  until 
the  first  day  of  April,  1857,  and  pay  the  same  with  interest  on  that 
day,  he,  the  said  payee,  would  extend  the  time  of  payment  of  the 
principal  of  said  note  until  the  first  day  of  April,  1857 ;  that  the  said 
defendants  then  and  there  assented  to  such  proposition,  and  then 
and  there  agreed  to  and  with  said  Covil  to  keep  said  principal  sum 
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of  said  note  until  the  first  day  of  April,  1857,  and  to  pay  the  same 
with  interest  on  that  day."  On  the  trial  of  the  action  the  referee 
excluded  evidence  offered  by  the  defendants  to  establish  the  defense 
so  specially  set  up,  and  exceptions  were  taken  thereto  that  pre- 
sented the  question  to  this  court.  It  was  held  that  an  agreement^ 
by  a  creditor  to  postpone  payment  of  a  debt  until  a  future  day  cer- 
tain, without  other  or  further  consideration  than  the  agreement )  (JL^^  «^  Ov^ 
of  the  debtor  to  pay  the  debt  with  interest,  is  void  for  want  of  con- 
sideration; the  court  citing,  in  support  of  its  position^  Miller  v.  Hol- 
brook,  1  Wend.  317;  Gibson  v.  Renne,  19  Wend.  390;  Pabodie  v. 
King,  12  John.  426;  Reynolds  v.  Ward,  5  Wend.  501;  Fidton  v. 
Matthews,  15  John.  433. 

A  dissenting  opinion  was  written  by  Judge  Davies,  who  two  or 
three  years  later  wrote  the  principal  opinion  in  Halliday  v.  Hart, 
30  N".  Y.  474.  In  that  case  the  action  was  brought  to  recover 
against  the  maker  and  two  indorsers  on  a  promissory  note.  The 
indorsers  defended  on  the  ground  that  the  plaintiff  had,  for  a  val- 
uable consideration,  and  in  writing,  extended  the  time  of  payment 
for  a  period  of  some  months,  and  claimed  that  the  effect  of  such 
extension  was  to  discharge  the  sureties  from  liability.  The  authori- 
ties bearing  upon  the  question  were  very  carefully  considered,  and 
the  court  decided  that  a  partial  payment  by  the  maker  on  account 
of  an  overdue  note  is  not  a  valid  consideration  for  a  promise  of 
forbearance  as  to  the  residue  so  as  to  discharge  the  indorsers.  A 
concurring  opinion  was  written  by  Judge  Hogeboom,  in  which 
he  says:  "The  sureties  were  not  discharged.  There  was  no  valid 
agreement  for  the  extension  of  the  time  of  payment.  There  was  no 
payment  of  any  sum  which  the  party  paying  was  not  obliged  to  pay. 
The  performance  of  an  unqualified  legal  obligation  by  payment  of 
part  of  a  sum  due  upon  a  note  is  not  a  valid  consideration  for  the  ex- 
tension of  payment  of  the  remainder." 

The  next  case  in  this  court  was  Lowman  v.  Yates,  37  N".  Y.  601. 
The  action  was  upon  a  bond  given  by  Ely,  as  principal,  with  Par- 
menter,  as  surety,  conditioned  that  Ely  should,  before  a  given  date, 
take  up  and  deliver  to  the  plaintiff  two  mortgages  executed  by  him, 
amounting  to  ten  thousand  dollars.  The  action  was  brought 
against  the  personal  representatives  of  the  surety,  the  principal 
having  died.  The  defense  relied  upon  was  that  the  plaintiff,  with- 
out the  surety's  consent,  took  from  the  principal  four  negotiable 
promissory  notes,  to  be  applied  upon  the  bond  for  the.  payment  in 
the  aggregate  of  about  seven  thousand  dollars  of  principal,  three, 
three  and  one-half,  four  and  five  years  after  date,  and  indorsed  the 
same  upon  the  bond,  thereby  extending  the  time  of  payment  and 
discharging  the  defendant  as  surety.    The  court,  recognizing  the 
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principle  that  a  creditor  by  a  valid  and  binding  agreement  between 
himself  and  the  principal  debtor,  extending  the  time  of  payment 
without  the  consent  of  the  surety,  thereby  discharges  the  latter  from 
liability,  said  that  in  order  that  an  agreement  shall  accomplish  that 
result  it  must  have  a  sufficient  consideration,  so  as  to  prevent  the 
prosecution  of  the  debt  by  the  owner,  and  to  prevent  the  surety 
from  compelling  him  to  enforce  it.  It  was  claimed  by  the  plaintiff 
that  he  was  induced  to  enter  into  the  agreement,  and  take  notes 
extending  the  time  of  payment,  by  the  fraudulent  representations 
made,  by  the  principal  debtor,  and  it  was  held  that  the  court  prop- 
erly left  it  to  the  jury  to  determine  whether  the  notes  were  imposed 
on  the  plaintiff  by  fraud,  and  if  so  that  their  receipt  by  the  plaintiff 
under  the  agreement  did  not  operate  to  extertd  the  time  of  payment 
of  so  much  of  the  amount  of  the  bond  as  their  face  value  repre- 

isented.  It  was  also  held  that  the  judge  properly  charged  that  in 
any  event  the  extension  of  the  time  of  payment  did  not  discharge  the 
surety  as  to  the  residue  of  the  bond  beyond  the  amount  of  the  notes. 
In  Parmelee  v.  Thompson,  45  N.  Y.  58,  one  of 'the  makers  of  a 
promissory  note  after  maturity  paid  to  the  payee  a  sum  equal  to  the 
amount  due  thereon  and  took  possession  of  the  note.  Subsequently 
he  brought  suit  against  another  maker,  who  gave  evidence  tending 
to  show  that  while  the  payee  held  the  note  an  action  was  brought 
thereon  in  the  Supreme  Court,  and  that  it  was  agreed  between  the 
defendants  and  the  plaintiff  therein  that  the  suit  should  be  discon- 
tinued, the  defendant  to  pay  the  costs  and  have  until  the  ensuing 
December  to  pay  the  note;  that  the  costs  were  paid  and  the  suit 
discontinued,  after  which  the  plaintiff  became  the  owner  of  the 
note  and  brought  the  action  before  the  expiration  of  the  time  agreed 
upon,  and  the  trial  judge  held  that  there  was  no  valid  agreement 
to  extend  the  time  of  payment.  The  judgment  was  affirmed  in  this 
tjourt,  the  opinion  being  written  by  Judge  Allen,  in  which  lie 
said :  "It  is  competent  for  the  parties,  by  a  parol  agreement,  to  en- 
large the  time  of  performance  of  a  simple  contract.  .  .  .  But  a 
promise  to  extend  the  time  of  payment,  unless  founded  on  a  good 
consideration,  is  void.  A  payment  of  a  part  of  the  debt,  or  the 
interest  already  accrued,  or  a  promise  to  pay  interest  for  the  future, 
is  not  a  sufficient  consideration  to  support  such  promise."  (Citing 
Miller  v.  HolbrooJc,  Oibiion  v.  Renne  and  Kellogg  v.  Olmsted, 
supra.) 

In  Powers  v.  Silberstein,  108  N*.  Y.  169,  the  action  was  brought 
upon  a  promissory  note  made  by  the  firm  of  Joy  &  Bowman  and  in- 
dorsed by  the  defendant  Silberstein,  who  alone  answered,  setting 
up  as  a  defense  that  the  note  was  indorsed  by  him  for  the  accom- 
modation of  the  makers,  and  that  the  time  of  payment  was  extended 
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by  an  agreement^  made  without  his  consent,  between  the  makers 
and  the  plaintiflE.  The  plaintiflE  had  judgment  in  the  trial  court, 
which  was  affirmed  at  the  General  Term,  but  reversed  in  this 
court  on  the  ground  that  there  was  evidence  tending  to  establish 
that  the  plaintiff,  after  the  maturity  of  the  note,  agreed  with  the 
makers,  Joy  &  Bowman,  to  forbear  the  collection  of  it  if  they  would 
continue  plaintiff's  son  in  their  employment,  and  that  Joy  &  Bow- 
man consented  and  did  retain  him  in  their  service  upon  this  con- 
sideration. In  the  course  of  the  opinion  the  court  cited  Lowman 
V.  Yates,  supra,  upon  the  proposition  that  a  mere  indulgence  by  a 
creditor  of  the  principal  debtor  will  not  discharge  the  surety,  and 
that  the  agreement  for  an  extension,  made  without  the  consent  of 
the  surety,  must  be  upon  a  valid  consideration,  such  as  will  preclude 
the  creditor  from  enforcing  the  debt  against  the  principal,  but 
argued  that  the  plaintiff  did  not  deny  that  the  employment  of  his 
son  was  an  inducement  to  the  original  loan,  or  that  the  subject 
of  his  continuing  employment  was  referred  to  in  his  conversation 
with  the  makers  of  the  note  after  maturity,  and  that,  taken  in  con- 
sideration with  the  fact  that  the  loan  was  allowed  to  remain  stand- 
ing^for  three  years  after  the  maturity  of  the  note,  presented  a  ques- 
tion for  the  jury  as  to  whether  there  was  an  extension  of  the  time 
upon  a  good  consideration. 

Our  attention  has  not  been  called  to  any  authority  in  this  court 
in  hostility  to  the  position  taken  in  the  decisions  we  have  referred  to. 
The  rule  laid  down  by  them  has  been  followed  in  many  cases  in  the 
trial  courts,  and  among  them  may  be  found  the  comparatively  re- 
cent eases  of  Manchester  v.  Van  Brunt,  19  N.  Y.  Supp.  685,  and 
Bdbcock  V.  Kuntzsch,  85  Hun,  615.  The  reasons  assigned  by  the 
learned  justice  who  wrote  for  the  Appellate  Division,  in  favor  of 
overthrowing  the  doctrine  of  these  cases,  while  presented  with 
marked  ability  and  clearness,  are  not  at  all  new.  They  were  ad- 
vanced in  the  dissenting  opinion  by  Judge  Davies  in  Kellogg  v. 
Olmsted,  supra,  the  first  case  in  which  the  question  received  atten- 
tion in  this  court,  so  far  as  we  are  advised.  Whether  the  reasoning 
of  the  prevailing  or  dissenting  opinion  seems  the  better,  it  is  not 
profitable  to  inquire,  for  the  question  was  settled  by  the  decision 
of  this  court,  and  has  by  later  adjudications  become  so  firmly 
grounded  that  it  may  not  now  be  questioned. 

The  judgment  should  be  reversed  as  to  the  defendants  Henry  A. 
and  Brainard  G.  Latimer,  and  that  of  the  Special  Term  modified 
by  striking  out  the  direction  to  the  referee  to  pay  costs  to  Brainard 
G.  and  Henry  A.  Latimer,  and  so  further  modified  as  to  adjudge 
that  the  defendants,  Frederick  B.  Latimer,  Henry  A.  Latimer  and 
Brainard  G.  Latimer,  each  pay  to  the  plaintiff  one-quarter  of  any  / 
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deficiency  that  may  arise  on  the  sale  of  the  mortgaged  premisefr  \ 
under  said  judgment,  and  as  thus  modified  afiirmed,  with  costs.         \ 
All  concur. 


LOOMIS  V.  DONOVAN.  ^^    ^^ 

Supreme  Court  of  Judicature  op  Indiana^  1861.  ^^^^~^\/i<^l£cc.c<£ 

(17  Ind,  198.)  JrluAjt  U^  - 

Appeal  from  the  Cass  Common  Pleas.  CJU^^M^^r^  ^ 

Perkins,  J.    Suit  to  foreclose  a  mortgage,  which  was  the  sole  ^  U.<J^L 
written  evidence  of  the  debt,  no  note  or  bond  having  accompanied  ol^^T"^^ 
the  mortgage.     The  suit  is  against  W.  A.  Parry  and  C.  C.  Loomis.  c/pji    ^^  j\ 
The  mortgage  was  given  by  Parry  to  Donovan.    After  it  became  ^^^^ikt^ 
due,  Donovan  agreed  by  parol  with  Parry  flTirl  Tir>oTnifl,  all  three  T/r*    " 


being  together,  that  if  Parry  would  sell,  and  Loomis  would  purchase     fr  /  ^    s 
Parry's  equity  of  redemption  in  the  mortgaged  premises,  ggpume  ^tiiol  €i^r 


rarry^s  mortgage  debt^  and  pay  $50  down  upon  it^  he  would  extend  (A^^Hl/iULAj 
the  time  of  payment  of  the  balance,  and  the  foreclosure,  until  July  SjuouijuJlL 
1,  1861.    The  agreement  was  concluded  between  the  three.    Loomis  /-^ /*;*-" 
made  the  purchase  of  the  equity  of  redemption,  assumed  Parry's  ^^^\*^7 
mortgage  debt,  and  paid  $50  upon  it.  ^m*Cc»/  (aj 

Donovan  did  not  delay  the  foreclosure  suit  till  J^ly  1,  Iftfil,  and  kcuuk^ ^ 

LooimsTone  of  the  defendants,  sets  up  the  foregoing  facts  in  answer^  ^^ 

to  the  action.  The  court  below  held  them  no  bar,  and  ^ave  judg- 
ment of  foreclosure  and  sale.  Was  the  ruling  of  the  court  right? 
This  is  the  only  question. 

The  point  is  this.  A  creditor  who  holds  a  sealed  obligation  for 
the  debt,  past  due,  agrees  with  the  debtor,  by  parol,  for  a  valuable 
consideration,  viz.,  that  he  procure  a  third  person  to  perform  an 
act,  that  he  will  extend  the  time  of  payment ;  and  he  agrees,  in  like 
manner,  with  such  third  person,  that,  if  he  will  do  the  proposed  act, 
time  shall  be  given  on  the  debt,  as  to  him.  _Here,  then,  is  an  agree- 
ment _by  parol,  with  an  existing  and,  substantially,  a  new  debtor, 
for  a  consideration  which  is  executed,  at  least  in  part^  to  give  time, 
as  against  both  of  them,  on  an  existing  bond  3ebt,  till  a  given  day, 
and  the  question  is,  will  a  court  of  equity  give  effect  to  it?  It  does 
not  involve  the  (jfuestion  of  discharging  sureties ;  but  of  how  far  the"^ 
debtor  and  a  new  surety  can  have  the  benefit  of  an  agreement  for 
time.  (See,  aa  to  giving  time  where  sureties  are  concerned,  Halstead 
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V.  Brown,  post,  p.  202 ;  and  where  they  are  not,  Mendenhall  v.  Len^ 
well,  5  Blackf.  125.) 

It  is  settled  law  that  giving  time  to  the  principal  by  a  binding 
contract,  though  made  after  breach,  discharges  the  surety.     Why? 
Because  it  is  said  that  the  surety  has  two  rights  under  the  contract 
as  originally  made,  at  common  law,  viz.,  to  pay  off  the  debt  as  soon 
as  it  becomes  due,  or  at  any  time  afterward,  and  then  immediately 
sue  the  principal  to  recover  back  his  money ;  or,  to  apply  to  chancery 
for  the  collection  of  the  debt  by  the  creditor,  in  which  suit  the 
creditor  and  principal  debtor  are  brought  before  the  court  imme- 
diately; and  that  a  valid  contract  by  the  creditor,  extending  the 
time  of  payment  to  the  principal,  ties  up  the  hands  of  the  former, 
so  that  he  can  not  enforce  payment  of  the  contract  when  thus 
brought  into  chancery,  and  that  the  surety  can  not  enforce  it,  and, 
hence,  is  injured  by  the  act  of  giving  time.     (Leading  Cases  in 
Equity,  Vol.  2,  Part  2,  p.  362,  side  p.  716.)  .  It  is  evident  that 
equity  will  not  enforce  a  contract  upon  which  time  has  been  validlv 
given,  till  the  extended  time  has  elapsed.    And  this  doctrine  of  dis- 
charging sureties  because  of  the  extension  of  time  to  the  principal, 
in  a  contract  wfajch  forbids  its  enforcement  within  such  time,  was 
of  chancery  origin  (Dickerson  v.  The  Board,  &c.,  6  Ind.  128),  and 
belonged  intrinsically  to  equity.     (1  Eden  on  Injunctions,  3d  ed., 
p.  65.)     And  it  ma^p  nn  diffproTinp  flmf  fimp  ^f^^  given  by  parol 
upon  a  contract  under  seal.     (Leading  Cases  in  Equity,  Vol.  2, 
Part  2,  top  p.  369;  Burge  on  Suretyship,  p.  212.)     Later,  the  doc- 
trine was  applied  at  law  to  the  extent  of  releasing  the  sureties,  but 
not  to  the  extent  of  suspending  the  action  at  law  against  the  princi- 
pal, where  the  new  contract  was  made  after  breach  of  the  original. 
(Dickerson  v.  The  Board,  Ac,  supra.     But  see  McComb  v.  Kit- 
tridge,  14  0.  Rep.  348.     And  see  Rigshee  v.  Bowler,  ante,  p.  167.) 
Perhaps  equity  would  grant  an  injunction  to  restrain  the  action  at 
law   against  the  principal   till   tne  extended   time   had   elapsed. 
(Burge  on  Suretyship,  p.  206.)      "This  doctrine    (says  the  Su-" 
preme  Court  of  Vermont),  which  is  derived  from  chancery,  is 
founded  on  the  obligation  which  the  contract  for  delay  imposes  upon 
the  conscience  of  the  creditor  to  perform  it."     {Austin  v.  Dorwin, 
21  Vermont,  38.)     And  such  are  the  contracts  which  chancery  was 
originally  created  to  enforce;  but  chancery  will  never  lend  its  aid 
to  enforce  a  contract  "in  opposition  to  conscience  or  good  faith." 
(Creath's  Adm'r  v.  Sims,  5  How.  (U.  S.)  Rep.  192.)    Jt  would  be 
in  opposition  to  copscience  and  good  faith  to  enforce  a  contract  in 
"^position  to  an  agreement,  for  a  valuable  consideration,  to  give  an 
extension  of  time.  ~~" 
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A  suit  to  foreclose  is  an  appeal  to  the  equity  powers  of  the  court. 
The  present  is  a  chancery  suit.  It  is  brought  in  bad  faith,  in 
fraud  of  the  rights  of  Ijoomis.  The  plaintiff  does  not  come  into 
court  with  clean  hands.  He  has  not  gone  equity.  His  suit,  upon 
the  defense  set  up  being  established,  should  be  dismissed  withouT' 
prejudice. 

It  is  a  general  proposition  of  law,  that  parol  evidence  may  be 
given  to  rebut  an  equity.  (See  Page  v.  Lashley,  15  Ind.  152.) 
BrowTie,  in  his  valuable  work  on  the  Statute  of  Frauds,  says: 
"And  while  it  is  not  accurate  to  say  that  the  verbal  agreement  will 
be  always  admitted  as  a  defense  in  those  courts  jequity  courts)  y 
since  that  would  be  to  relieve  them  from  the  binding  power  of  the 
statute,  it  seems  to  be  clear  that  they  will  not  lend  their  aid  to 
enforce  and  perfect  a  legal  right  which  the  plaintiff  sets  up  against 
his  conscientious  duty,  under  a  verbal  contract  interposed  on  the 
art  of  the  defense."    f  P.  133.) 

er  Curiam, — The  judgment  is  reversed,  with  costs.^ 


MILLS  V.  TODD.  ^    ^;{  4    ^  /^>-^ 

Supreme  Court  ofUudicaturkop  Indiana,  1882.  ^^ ^^ ^^^t^^u^  c< 


From  the  Ripley  Circuit  Court.  (/'oLXi  \/   Gs^^  ^Ti'ljt/il,  J 

BiCKNELL^  C.  C.  The  appellees  brought  this  .suit  against  the  j»  *  ^  A 
appellants  to  foreclose  a  mortgage,  claiming  that  the  writing  s^^^V^^^  *^^7^^ 
on,  although  in  form  an  absolute  deed  from  the  appellants  to  the^  A&a^  4 
appellees,  was  intended  to  secure  $1,400,  the  purchase-money  of  cer-  cw  C^^ol^  tf 
tain  land,  and  $400  for  another  debt.  fprie£t/^A^ 

The  lajid  had  formerly  belonged  to  Robert  Mills,  deceased,  who/^ , ^ 

was  the  husband  of  the  appellant  Mary  Mills,  Sr.,  and  the  father  of 
the  appellants  Joseph  Mills  and  William  Mills;  it  had  been  sold 
to  one  Wheeler,  upon  a  judgment  against  Robert  Mills,  and  the  ap-  i 

pellants  were  seeking  to  repurchase  it  for  $1,400 ;  they  agreed  with 
the  appellees  that  if  the  latter  would  advance  the  $1,400.  they 
should  have  a  mort^a^e  on  the  land  to  secure  the  same,  and  also  to 
"secure  said  $400,  payable  in  two  years,  with  interest  at  nine  and  a 
half  per  cent     Under  this  agreement  the  appellees  advanced  the 

^Trayaer  v.  Trustees  of  Indiana  Ashury  University,  39  Ind.  656  (1872), 
•accord. 


^     ^*^     i!\^i^>MK        caM^     a^d^zi^      £o^ 


^15^     .^^    -^.a^  aJMz  ~^ 


l^u^    ^-^^   ^    ^   it^  ^^ 
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Cuu^      U/^^-y 


&- 


THAP.  III.]  MILLS  V.   TODD.  619 

$1,500 ;  it  was  paid  to  Wheeler ;  he  conveyed  the  land  to  the  ap- 
pellants^ on  March  SOtE^^  1877;  and  they  conveyed  it  to 
the  appellees  by  an  absolute  deed,  dated  June  18th.  1877. 
There  wbs  evidence  tending  to  show  that,  by  the  agreement, 
the  appellees  were  to  execute  a  bond  to  the  appellants  for  a  recon- 
veyance of  the  land  on  the  repayment  of  $1,800  and  interest,  in  two 
months  from  the  date  of  the  bond,  but  there  was  no  proof  of  the 
execution  of  the  bond,  and,  on  the  2d  of  August,  1879,  more  than 
two  years  after  the  date  of  the  deed,  the  principal  and  all  the  in- 
terest being  impaid,  this  suit  was  commenced. 

The  issues  joined  were  tried,  by  the  Court,  who  found  for  the 
Appellees,  that  they  were  entitled  to  foreclosure  for  $2,052;  the 
appellants^  motion  for  a  new  trial  was  overruled;  judgment  was 
rendered  upon  the  finding,  and  this  appeal  was  taken. 

Several  errors  were  assigned,  but  only  one  is  discussed  in  the 
appellants^  brief ;  the  others  are  therefore  waived. 

The  error  relied  on  in  the  brief  is,  sustaining  the  appellees'  de- 
murrer to  the  second  paragraph  of  the  appellants*  answer. 

That  answer  is  pleaded  to  the  entire  complaint.  The  first  para- 
.graph  of  the  complaint  avers  that  the  deed  was  executed  to  secure 
the  payment  of  $1,800,  of  which  $1,400  was  the  purchase-money  of 
said  land,  paid  by  plaintiffs,  and  that  there  is  now  due  and  unpaid, 
of  said  indebtedness,  the  sum  of  $2,200. 

The  second  paragraph  of  the  complaint  states  that  Wheeler 
owned  the  land,  which  appellants  desired  to  buy  for  $1,400,  and 
that  plaintiffs  held  a  judgment  against  the  estate  of  said  Robert 
Mills  for  $500,  and  that  the  appellants  agreed  that  if  the  appellees 
would  lend  them  $1,400  for  the  purchase  of  said  land,  they  would 
mortgage  the  same  to  the  appellees,  to  secure  said  $1,400,  and  also 
$400  of  said  judgment,  and  ten  per  cent,  interest  for  two  years 
and  until  paid,  and  that  the  appellees  accordingly  advanced  to  ap- 
pellants said  $1,400,  which  they  paid  to  said  Wheeler,  and  took  from 
him  a  deed  for  said  land,  and  then,  on  June  18th,  1877,  executed  to 
appellees  the  instrument  sued  on,  to  secure  the  payment  of  the 
aforesaid  sum  of  money.  The  averment  in  each  of  these  paragraphs 
is  substantially  that  the  deed  was  intended  as  a  mortgage  to  secure 
$1,800  and  the  interest,  in  all  $2,200,  and  that,  although  two  years 
had  elapsed  before  suit  brought,  yet  the  entire  principal  and  interest 
remains  unpaid. 

These  matters  were  fully  put  in  issue  by  the  first  paragraph  of 
the  appellants'  answer,  which  was  the  general  denial. 

The  second  paragraph  of  the  answer  states  that  the  deed  was  not 
executecl  to  secure  the  "money  and  ten  per, cent.,  but  to  secure  the 
<K)nsideration  therein  expressed,  and  six  per  cent.,  which  six  per 
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cent,  was  paid  before  suit  brought,  and  that,  on  April  1st,  1879,  the 
appellees  agreed  that  if  appellants  would  pay  to  them  six  per  cent, 
interest  yearly  on  said  $1,800  they  would  extend  the  time  of  pay- 
ment two  years  from  April  Ist,  1879,  and  that  appellants,  in  con- 
sideration of  such  extension  of  time,  faithfully  undertook  and  prom- 
ised  to  pay  the  appellees  said  six  per  cent,  yearly,  which  they  are 
ready  to  do  as  the  same  shall  mature.  Wherefore  the  defendants 
say  the  money  secured  by  said  conveyance  is  not  yet  due. 

So  far  as  this  plea  alleges  that  the  interest  was  to  be  six  per  cent.^ 
and  that  no  interest  was  due  at  the  commencement  of  this  suit,  it 
is  embraced  in  the  general  denial. already  pleaded.  So  far  as  it 
states  an  agreement  in  April,  1879,  to  extend  the  time  of  payment 
two  years  further,  in  consideration  of  the  appellants'  undertaking 
to  pay  six  per  cent,  interest  yearly,  it  amounts  to  nothing;  this  un- 
dertaking is  not  averred  to  have  been  in  writing  and  was  not  toTe 
perf orme Jwithin  a  year,  and  there  was  no  consideration  for  it ;  fEe 
money,  already  past  due,  bore  six  per  cent,  interest,  without  any 
agreement.  In  substance,  the  plea  states  an  agreement  not  fo^ 
sue  for  aTTinited  time,  and  states  no  considiration  therefor;  but 
sucn  an  agreement,  even  if  founded  on  a  suflScient  consideration, 
can  not  be  pleaded  in  bar  of  an  action  within  the  time.  {Irons  v. 
Woodfill,  32  Ind.  ^0;Menclenhall  v.  Lenwell,  5  i5lacKf.  125 ;  33  Am. 
Dec.  458;  Berry  v.  Bates,  2  Blackf.  118;  NewhirJc  v.  Neild,  19 
Ind.  194.)  The  Court,  therefore,  committed  no  error  in  sustaining 
the  demurrer  to  the  second  paragraph  of  the  appellants'  answer.  Ita 
judgment  should  be  affirmed.* 

Per  Curiam. — It  is  therefore  ordered,  on  the  foregoing  opinion,, 
that  the  judgment  of  the  court  below  be  and  it  is  hereby  in  all 
things  aflBrmed,  at  the  costs  of  the  appellants. 

Ayera  v.  Hamilton^  131  Ind.  98   (1891),. accord.     Contra,  that  a  valid 


Ooodall  V.  Boardman,  53  Vt.  92  (1880).  And  see  Seymour  v.  Bailey,  66- 
ni.  288,  306  (1872),  and  Albert  v.  Orosvenor  Investment  Co,,  L.  R.  3  Q.  B. 
123  (1867). 
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CHAPTER  IV. 

ASSIGNMENT  OF  MORTGAGE. 

Section  I.    Mode  of  Transfeb. 


<i^^ 


LAWRENCE  v.  KNAP  &  MENZEY. 
Supreme  Court  of  Errors  of  Connecticut^  1791. 

(1  Root,  248.) 

Petition  in  chancery^  shewing  that  Lownsbury  was  indebted  to 
Plat,  for  which  he  g^ave  his  note  and  a  mortgage  as  collateral  se- 
curity,  which  deed  was  recorded.  Plat  was  indebted  to  Hunter,  and 
for  a  valuable  consideration  assigned  said  note  to  him  [andl  at  the 
same  time  delivered  him  said  mortgage-deed.  Hunter  assigned  said 
note  to  the  petitioner  for  a  debt  which  he  owed  him,  and  also  deliv- 
ered to  him  said  mortgage. 

The  petitionees  attached  the  mortgaged  lands  and  had  them  set 
off  to  them  on  executions,  as  Plat's  estate,  in  satisfaction  of  debts 
due  from  Plat  to  them.  The  petitioner  had  recovered  judgment  in 
ejectment  for  said  lands  in  Plat's  name  and  had  taken  possession, 
and  now  prays  that  the  petitionees  may  be  compelled  to  release  to 
him  their  right  and  title  to  said  premises,  or  that  he  ^  in  some 
way  quieted  in  his  right  to  said  lands. 

This  cause  was  twice  argued.  The  court  now  granted  the  peti- 
tion^and  passed  a  decree  against  Menzey  (Knap  having  deceased 
pending  the  suit)  for  him  to  release  all  his  right  to  said  mortgaged 
premises,  upon  the  principle  that  the  petitioner  owned  the  debt  for 
which  said  mortgage  was  given  as  collateral  security — that  he  who^ 
is  entitled  to  the  debt,  which  is  tlie  principal  thing,  hath  right  to  all 
the  collateral  securities  given  to  ensure  the  payment  ot  the  debt; 
especially  as  in  this  case,  where  the  actual  delivery  ot  the  mortgage 
accompanied  the  assignmenF  of  the  note,  ot  which  the  petitionees 
had  notice. 

Afterwards  a  petition  was  brought  against  the  heir  of  Knap  and 
a  similar  decree  passed  against  them,  notwithstanding  they  had  pur- 
chased the  equity  of  redemption  of  Lownsbury,  which  might  entitle 
them  to  redeem,  but  was  no  bar  to  the  petition.* 

Uiw«n  V.  Burhank,  2  Day,  474  (1807). 
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Court  op  Errors  of  New  York^  1806. 
(1  Jo/trw.  580.) 


Aylmar  Johnson,  on  the  2d  September,  1796,  being  jiMtly  in-  /^L^c^A-^ 


debted  to  William  Green  in  the  sum  of  $1,551.64,  gave  him  a  fp  /-^^ 
promissory  note  for  that  sum,  payable  to  him,  or  his  order,  at  the  ^ ga^^^uZfct 
Bank  of  New  York  on  the  Ist  of  May,  1798.     To  secure  the  pay-     vy,  ^^   < 
ment  of  this  note,  Jonas  Platte  who  was  a  trustee  of  Johnson,  exe-   ^^  ^^^^^ 
euted  a  mortgage  of  two  lots  of  land  in  Corley's  Manor,  which  was    ?  I^^^^JK^  ^ 
duly  registered.  Afi^  Ucl^ 

In  October,  1796,  Green  endorsed  the  note  to  the  respondent,  and  f^fjf */ 

delivered  it  to  him,  with  the  mortgage,  which  he  holds.  .  The  re-  ^Q    *•*     ^ 
spondent  filed  his  bill  against  the  appellant  and  others,  stating  the    CufcX 
above  facts,  and  that  ^e  paid  a  valuable  consideration  for  the  note  /ijyjL 
and  mortgage,  and  that,  by  non-payment  of  the  money,  he  was  seised  T^  y_    v   r^ 
of  the  mortgaged  premises ;  requiring  an  answer  to  every  part  of  the  ^/^  ^   2-1 
bill,  and  praying  that  the  money  might  be  paid,  or  the  premises  sold  A^l*»^  ^^^^ ' 
in  the  usual  manner.  '^^^^i^'*^ 

The  respondent,  on  the  3d  of  March,  1798,  gave  a  receipt  to'"4fe^*^^'^ 
Green  acknowledging  that  he  received  the  note  of  Johnson  as  col-  d^^^^  "^^ 
lateral   security  for   the   payment   of   Greenes  note  to   him   tor  /In   '^•'^•^^ 
$1,491.11,  payable  the  3d  of  May,  1798,  and  stating  that  the  note  /y^V~    4. 
of  Johnson  was  secured  by  a  mortgage  which  was  ^^  not  assigned.'^  ^^'^,^„!^^!jh- 
^  Johnson,  in  his  answer,  insisted  that  the  mortgage  had  not  been.  ^^  ihJh  AIM 
assignedly  Gjegn,  who  stated  that  the  sum  really  lent  to  him  by  the  '^fH,i  // 
respondcnF  was  only  $1^035:  the  residue  of  the  note  being  for   ^^^14^ 
usurious  interest.     There  was  no  satisfactory  evidence  of  the  usury ;  "* 

and  the  chancellor  decreed  a  sale  of  the  mortgaged  premises,  and  an 
acQounrto  be  taken  of  what  was  due  on  Johnson's  note,  and  directed 
the  proceeds  to  be  applied  to  the  payment  of  what  was  due  and  the 
costs.     From  this  decree  Green  appealed  to  this  court.  ^ 

The  reasons  for  the  decree  were  assigned  by  ^tSft    iiuT^ 

.       p ,    /    The  Chancellor*  :  ^ 

dfuLMtw^^  iAAtf      ^g  ^Q  ^jjp  second  point,  whether  the  respondent  acquired  any  ^2^  fju.    ^ 
oUo^xiX  "to^tfcK    '  right  to  the  mortgage  in  question  by  the  transfer  of  the  note :  /  — ^  / 

The  note  given  to  the  appellant  by  Aylmar  Johnson  was  coeval,     ^^Y/^  / 
and  part  of  the  same  transaction,  with  the  mortgage  in  question,  v  c^^?!i    fU^ 
and  the  only  reason  why  the  agency  of  Jonas  Piatt  was  at  all  con-/y  ^t  . 
nected  with  it  appeared  to  have  been  because  ho  held  the  mortgaged  ^^^"^^^^t^  7 
lands,  which  were  intended  as  collateral  security  for  the  payment  AjTfc   *lfe~~~ 

*A  portion  of  the  opinion,  relating  to  the  question  of  usury,  is  omitted.       iMp^     ^^^t£ 


(V  utjui^u^,     urn:. 


Cu 
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of  the  debt  due  from  Johnson,  as  his  trustee.  Johnson,  therefore, 
in  every  equitable  point  of  view,  was  both  the  maker  of  the  note  and 
mortgagor,  as  the  mortgage  was  executed,  by  his  direction  or  pro- 
curement, by  his  trustee,  who  has  disclaimed  all  other  interest  than 
such  as  he  holds  as  trustee,  and  respecting  whose  interest  the  parties 
do  not  differ. 

The  endorsement  of  the  note  by  the  appellant  to  the  respondent 
was  accompanied  by  the  delivery  of  the  mortgage.     If  the  note  was  j^ , 

satisfied,  it  involved  the  satisfaction  of  the  mortgage,  for  the  exist-   (Jii  V.^^^ 
ence  of  t^ff  TYinrf^fi^fi^bY  express ^eference^  depended  upon  that  of 
thfi  note.     In  its  essence,  and  by  act  and  operation  of  law^  it  was 
parcel  of  the  same  contract,  executed  at  tne  same  time,  directed  to 
the  same  object,  and  to  be  satisfied  by  the  same  means. 

The  doctrine  laid  down  by  Lord  Mansfield  in  the  case  of  Martin, 
ex  dem.  Weston  v.  Mowlin,  2  Burr.  969,  which  was  cited  in  argu- 
ment before  me,  applies  to  this  point  with  much  force.  The  ques- 
tion in  that  case  arose  on  a  bill  between  the  representatives  of  th( 
real  and  the  representatives  of  the  personal  estate  of  theiestafor. 
In  defining  the  species  of  property  of  a  mortgagor.-^jord  Mans- 
field  observed :  A  mortgage  is  a  charge  upon  the  land,  and  what- 
ever wUl  give  the  money  will  carry  the  estate  in  the  land  along  miihr 
it,  to  every  purpose.  The  estate  in  the  land  is  the  sam^-'^fCtng  as 
the  money  due  upon  it.  It  will  be  liable  to  debts >itwtll  go  to  ex- 
ecutors; it  will  pass  by  a  will  not  made  and  executed  with  the  solem- 
nities required  by  the  statute  of  frauds.  The  assignment  of  the 
debt,  or  forgiving  it,  will  draw  the  land  after  it,  as  a  consequence; 
nay,  it  would  do  it,  though  the  debt  were  only  forgiven  by  parol; 
for  the  right  of  the  land  would  follow,  notwithstanding  the  statute 
of  frauds.''^ 

The  receipt  of  Ephraim  Hart  designates  the  mortgage  as  deliv-/ 
ered,  but  not  assigned.  This,  it  appears  to  me,  was  merely  descrip-^ 
tive  of  its  situation  at  the  time  of  its  delivery.  It  had  no  formal' 
assignment ;  but  if  it  was  intended  not  to  be  assigned,  its  delivery! 
to  the  respondent  is  inexplicable,  unless  the  slight  ligament  con-| 
necting  the  note  with  the  mortgage  is  the  reason,  as  alleged  by  the 
appellant.  But  that  circumstance  would  appear  to  intimate  that 
the  parties  intended  they  should  remain  inseparable. 

I  think,  however,  that  the  transfer  of  the  note,  and  the  delivery 
of  the  mortgage,  are  decisive  on  this  point,  and  that  the  respondent 
took  the  latter  as  a  legal  incident  of  the  transfer  of  the  debt. 

Spencer,  J.,  delivered  the  unanimous  opinion  of  the  court. 

On  the  argument  it  has  been  insisted  by  the  appellant's  counsel, 

'See  Judge  Trowbridge's  elaborate  argument,  controverting  Lord  Mans- 
field's view,  in  8  Mass.  551    (1812),  given  in  part,  supra  p.  21. 
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7'        ^   *^-«--t_^       2st.  That  the  respondent  having,  in  his  bill  of  complaint,  inter- ^ 
**     ^  a      ^     rogated  the  appellant  as  to  the  consideration  for  the  note  and  mort- 
u  Ju-t,^      gage,  his  answer,  in  relation  to  the  usury,  becomes  evidence  in  the 
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tj  ^VA^  ^     cause,  and  is  not  disproved. 

'St;   c/  kX4A04n     2d.  That  it  was  not  Green's  intention  to  transfer  the  mortgage 

//        /!Li.W  ftfc  ^^  Hart;  and  had  it  been  so,  nothing  passed  by  the  mere  delivery, 

^      f      J       as  the  statute  to  prevent  frauds  and  perjuries  requires  a  deed  or 

/}t}  U^       ^^^^  ^^  writing. 

UJ/fJ.  ^  «^^         3d.  That  the  decree  is  erroneous  in  directing  the  whole  amount  v      1       v    • 

^^Cu^      /rV    of  Johnson's  note  and  mortgage  to  be  paid  to  Hart,  inasmuch  as  it  ^-i^-^/^ '  *^ 
j-^pjTl^^j*  hciu^w^  a  security  to  him  for  $1,491.11  only,  the  difference  between        _     uU^  . 
juJje  which  and  Johnson's  note  being  clearly  duo  to  Green.  •    Jaa.  \AAiL  • 

n^p^^  *   ^  /       With  respect  to  the  first  point,  it  is  to  be  observed  that  the  re-    p    /pj? 

"^^^^^^^y    /    flpondent  was  in  possession  of  Johnson's  note  as  endorsee;  and  the      1         * 

^^^^^I*-///     '^^  ^^  ^^  absolute  endorsement  by  Green  was  yrima  facie  evidence         n^ 

iAeH&~  3fc«f    ^^of  a  full  and  adequate  consideration  paid  for  the  note.     The  re- 

fvoA^ M'^*^ *^8\)ondejit  was  under  no  necessity  of  inquiring  into  it;  but  he  did 

/-2,  ^^  iZTRj.  allege  that  the  consideration  was  a  full  and  valuable  one.     This  the 

InC^  "H^   j'^ /^ Appellant  might  have  denied;  and  had  it  been  incumbent  on  the 

"  vjj -L-^  £        respondent,  he  must  have  proved  his  allegation,  or  failed  in  the 

^  ^*^  suit.     The  burthen  of  showing  that  the  consideration  was  illegal 

^       or  inadequate  rested  on  the  appellant.     When  he  goes  into  a  charge 
of  usury  he  departs  from  the  question  put  to  him,  which  admitted 
only  of  an  affirmative  or  negative  answer ;  and  it  was  wholly  imma- 
terial whether  it  was  the  one  or  the  other.     I  view,  therefore,  the  d^^^    ^^ 
appellant's  answer,  charging  usury,  as  insisting^n  a  distinct  fact,  by     C      p/j 
way  of  avoidance.    The  respondents  having  replied,  and  given  him        j  * 
an  opportunity  io  prove  the  fact,  and  he  having  failed  to  do  so.  his 
answer  is  no  evidence  of  thft  f^^^      This  is  a  well  established  prin-  / 

ciple  in  chancery  proceedings,  and  will  be  found  recognized  in  every        V 

treatise  on  evidence  in  that  court.  • ■ " 

Courts  of  eiiuity  consider  mortgages  according  to  the  essential 
nature  of  contracts,  and  give  them  operation"  according  to  the  in- 
tention of  the  parties :  the  debt  is,  consequently^  there  esteemed  the 
principal,  and  the  land  the  incident;  and  whenever  the  debt  is  dis-     ^  \J^ 
charged,  the  interest  of  the  mortgagee  in  the  land  ceases  of  course.  ^ 
.     There  is,  then,  a  manifest  distinction  between  absolute  estates  in 
»AA*^fee  and  conditional  estates  for  securing  the  payment  of  money. 
^  ^*^J3l '  ]  Mortgages  are  not  now  considered  as  conveyances  of  lands  within 
nM-  j^^  ^*^^         /  the  statute  of  frauds ;  and  the  forgiving  the  debt,  with  the  doliverygj^^  \fhf^ 
^^  '^  I  of  the  security,  is  holden  to  be  an  extinguishment  of  the  mortgage. 

(Powell,  3d  edit.,  Mort.  54 ;  Barnard,  90 ;  Richard  v.  Sims,  2  Burr. 
f)79.)  jf,  however^  a  mortgage  was  within  the  statute,  the^circum- 
^tances^f  this  case  would  exemptjTTrbm  its  operation.     In  case  oi 
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the  payment  of  the  money  secured  by  mortgage,  in  equity  a  trust 
arises  for  the  benefit  of  the  mortgagor ;  so,  where  the  debt  thus  se- 
cured is  transferred  by  the  mortgagee,  he  becomes  a  trustee  for  thei 
benefit  of  the  person  having  an  interest  in  the  debt.  (2  Anstruther, 
438.)  In  the  case  of  Martin  v.  Mowlin,  2  Burr.  979,  Lord  Mans- 
field lays  it  down  as  an  established  principle,  that  the  assignment 
of  the  debt  will  draw  the  land  after  it ;  and  I  cannot  agree  that  this 
was  an  obiter  dictum  of  the  judge. 

In  the  present  case  the  mortgage  was  delivered  to  the  assignee  of 
the  debt.  Had  it  not  been  delivered,  nor  anything  said  about  it,  I 
should  have  considered  the  respondent,  on  the  failure  of  Johnson 
to  pay  the  note,  entitled  to  the  aid  of  the  mortgage.  It  was  compe- 
tent to  the  parties  to  agree  that  the  mortgage  should  not  be  resorted 
to  by  the  holder  of  the  note ;  but  the  proof  of  such  agreement  lies 
the  appellant,  and  it  should  be  explicit.     The  receipt  furnishes 


on 

710  evidence  of  such  agreement ;  it  describes  the  real  situation  of  the 
mortgage  as  not  assigned!  But  this  expression  falls  far  short  of  an 
agreement  that  it  was  not  to  be  assigned.  It  does  not  appear  that 
the  appellant  had  any  rights  prejudiced  by  the  assignment  of  the 
mortgage;  and  it  is  impossible  to  evade  the  force  of  the  fact  of  his 
depositing  it  in  the  respondent's  hands!  It  speaks  a  language  in- 
oapable  of  being  misunderstood,  and  is  decisive  of  the  question.  An 
issue  to  investigate  the  intention  of  the  parties,  on  that  act^  would 
have  been  useless.  I  therefore  think  that  the  respondent  had  an 
€quitable  interest  in  the  mortgage  equivalent  to  the  amount  of  the   I 

principal  and  interest  of  his  note  against  Green.  

I  shall  be  very  brief  on  the  last  point,  because  I  understand 
the  chancellor  as  saying,  in  assigning  his  reasons,  that  the  question 
of  distributing  the  fund  to  be  produced  by  the  sale  is  yet  before 
him.  The  master's  report  furnishes  him  the  necessary  data  on 
which  to  make  a  just  distribution;  and  it  would  be  unnecessary  to 
give  directions  on  that  subject,  the  respondents  not  claiming  any- 
thing beyond  the  principal  and  interest  of  the  appellant's  note,  and 
his  costs,  to  which  I  think  him  well  entitled.  The  decree  ought  to 
be  affirmed  with  costs.  I  cannot  think,  however  appearances  may 
he,  that  the  respondent,  or  his  counsel,  considered  the  points  now 
decided  as  necessarily  or  absolutely  adjudged  on  the  former  appeal ; 
and  I  am,  therefore,  disinclined  to  allow  anything  beyond  the  tax- 
able costs. 

Judgment  of  affirmance,^ 

^Boutherin  v.  Mendum,  5  N.  H.  420  (1831)  ;    Whittemore  v.  Gihha,  24  N. 
H.  484  (1852);  Ord  v.  M'Kee,  5  Cal.  516  (1866),  accord. 
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8tA/4^  iot^  ^^^  txfh  f^  cUj-t  WARDEN  V.  ADAMS. 

^  -^A?"**^'^.       ""^otIbmb  Judicial  Court  of  Massachusetts,  1818. 

T*V^     4^/-      Tms  was  a  writ  of  entry  by  the  said  Warden,  as  assignee  of  a 

^x  ^^^^^^  y  mortgage  made  by  the  said  A^ms  to^one  John  Earle. 

*^^  ^  JL  ehj>€t      "^^^  action  came  on  for  trial  before  the  Chief  Justice  at  the  last 

^ ^-^fiAjOtr^  April  term  in  this  county,  and  the  parties  agreed  that  the  follow- 

^       '^'^Jdc  J  ^^^  i^cts  should  be  considered  as  proved  in  the  case,  viz.:     The 

^Tt^V.  ^i^  ^y  said  Adams  made  and  executed  the  mortgage  deed  declared  on,  con- 

Cjvu^Xrfi^"*^ditioned  for  the  payment  of  six  promissory  notes  made  by  the  said 

^;i,c-cj^»<-«-^-^*-^ John  and  one  Lewis  Adams,  payable  to  the  said  Earle  or  his  order. 

#^  -?  xi^fc   V~  Afterwards  the  said  Earle  became  insolvent,  and  from  the  15th  of 

UjJ^  dxM0l  ^  November  to  the  5th  of  December,  1815,  was  in  failing  circum- 

I/^^^jIjUa  ,   ^'  stances.     Previously  to  the  assignment  hereafter  mentioned  ^EarIg__(£V7^.yci*fir 
5^"*  ^  i^^i^L-ftl^cL  had  pledged  one  of  the  said  notes  to  a  person  not  interested  in  this  <i^»Jx^4Xj, 
iJJj[x^  ir>^    suit,  but  did  not  assign  or  deliver  over  to  him  the  mortgage  deed   |^,K.t  '^•>^L^ 
iy^_2^      iff       ^^  s^curitv,  and  he  afterwards  redeemed  the  note,  which  he  had,     -  ^ 
iu  ICt     JUSlJ^  •   since  transferred  to  one  Sewall  Hamilton,  but  not  until  after  the 
61  Btl-m^^     ^  /.^^^cution  of  the  assignment  to  Warden.     On  the  20th  of  NovefatSgr; 
2  -^     ^1815,  he  deposited  with  a  scrivener  two  of  said  notes,  and  also  the 

^^^  \^  f^  mortgage  deed,  for  thepurpose  of  having  an  assignment  thereof 
ffrrOxu^  '•»  t  made  to  Warden  to  secure  a  debt  due  from  Earle  to  him. 
M\fJi  /^  ^^^^  On  the  jTIS  of  the  same  November.  Earle  endorsed  one  of  the 
'ilajjj!'^^^  f»^sft^d  six  notes  to  said  Hamilton^^flsPftrt  security  for  a  debt  due  him 
bl-  tf^  y^]p^fa..i^rQ°^  Earle,  and  at  the  same  time  assigned  said  mortgage  deed  and 
tjl^  ^^  the  premises  therein  mentioned  to  Hamilton,  by  his  deed  duly  ac- 
ej  iqak^*  ]fno^']edged  and  recorded  on  the  same  day:  the  said  assignment 

^^^       fj     being  made  on  a  separate  piece  of  paper,  and  referring  to  the  mort- 
Ui^i     ^u-«.«»C^  gage. 

%  ^^o^JuJ^tM>^     On  the  28th  of  said  November,  the  said  Earle  executed  an  assign- 
Uudju  vSfe  7^^  ment  of  said  mortgage  deed,  on  the  back  thereof,  to  said  Warden,  as 

/g^^fff/  >i^HiJ^f  security  for  his  said  debt  to  him  and  of  some  debts  due  from  Earle 
/  to  certain  other  persons,  which  Warden  was  to  assume.  This  as- 
signment was  not  acknowledged  or  recorded.  The  mortgage  deed 
and  the  two  notes,  left  with  the  scrivener  for  the  purpose  of  having 
an  assignment  made,  remained  in  the  scrivener's  hands  until  the 
actual  execution  of  the  said  assignment  to  Warden.  Hamilton  re- 
covered judgment  for  possession  of  the  mortgaged  premises  against 
^dams,  and  possession  was  delivered  to  him  by  the  proper 
officer:  and  Adams  afterwards  entered  and  continued  in  possession 
by  a  parol  lease  from  the  assignee  of  Hamilton. 
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The  demandant  offered  to  prove,  by  the  testimony  of  Earie,  that 
when  he  made  the  assignment  to  Hamilton,  and  prior  to  that  time> 
Jiamilton  knew^that  the  ociginal  mortgage  deed  was  in  the  hands 
of  the  scnvener,  for  the  purp^g^  gf  an  flaftignment  bein^  made  to 
t^  demandant,  for  securing  the  payment  of  the  two  notes  trans- 
ferred to  "him  as  aforesaid. 

But  the  Chief  Justice,  being  of  opinion  that  the  demandant  could  j 
not  maintain  his  action,  in  consequence  of  the  prior  assignment  to  I 
Hamilton,  under  which  the  tenant  is  in  possession,  and  also  that 
Earle  was  not  a  competent  witness  to  prove  the  fact  for  which  he 
was  offered,  if  such  fact  were  material,  directed  a  nonsuit,  which 
was  to  be  set  aside  and  a  new  trial  granted,  if  upon  the  above  facts, 
together  with  the  said  knowledge  of  Hamilton,  this  action  could  be 
maintained. 

Bumside  and  Bangs,  for  the  demandant. — The  delivery  of  the 
mortgage  deed,  together  with  the  notes  endorsed,  for  the  purpose 
specified,  amounted  to  such  an  equitable  assignment  as  the  law  will 
protect.  It  is  said  by  Lord  Mansfield  in  the  case  of  Martin  v.  Mow- 
lin,  2  Burr,  978,  that  "  a  mortgage  is  a  charge  upon  the  land :  and 
whatever  would  give  the  money  will  carry  the  estate  along  with  it, 
to  every  purpose.  The  estate  in  the  land  is  the  same  thing  as  the 
money  due  upon  it."  "  The  assignment  of  the  debt,  or  forgiving  it, 
will  draw  the  land  after  it,  as  a  consequence ;  nay,  it  would  do  it 
though  the  debt  were  forgiven  only  by  parol;  for  the  right  to 
the  land  would  follow,  notwithstanding  the  statute  of  frauds.'^ 
This  doctrine  is  recognized  and  confirmed  by  the  Supreme  Court 
of  New  York  in  the  case  of  Oreen  v.  Hart,  1  Johns.  580 ;  see  also 
Powell  on  Mortgages,  186  to  190;  11  Mass.  Rep.  475.  Then  the 
second  assignment  by  Earle  to  Hamilton,  with  the  knowledge  of 
the  latter  of  the  prior  transaction,  was  fraudulent  and  void  as  to 
the  demandant.  And  if  we  should  be  debarred  from  fixing  this 
knowledge  upon  him,  we  contend  that  he  must  be  presumed,  from 
the  facts  found  in  the  case,  to  have  known  of  the  delivery  of  the 
deed  to  the  scrivener,  and  the  purpose  of  such  delivery.  The  ab- 
sence of  the  mortgage  deed  should  have  put  Hamilton  on  his  guard ; 
and  he  is  chargeable  with  fraudulent  motives  in  taking  an  assign- 
ment under  such  circumstances.  It  can  make  no  difference  that 
but  two  of  the  six  notes  were  endorsed  to  the  demandant.  The 
mortgage  was  given  as  security  for  these  two  notes,  and  might 
legally  and  equitably  be  assigned  with  them. 

That  Earle  was  a  competent  witness,  wo  refer  the  court  to  the 
cases  of  Loher  v.  Haynes,  11  Mass.  "Rep.  498 ;  The  Inhahitanls  of 
Worcester  v.  Eaton,  ibid,  368,  and  Hill  v.  Payson  &  ah,  3  Mass. 
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Bep.  559.    He  was  not  offered  to  impeach  his  own  deed^  but  merely 
to  postpone  the  security  intended  to  be  given  by  it. 

Newton  for  the  tenant. — The  assignment  to  Hamilton  was  prior 
to  that  to  the  demandant,  and  being  in  every  circumstance  con- 
formed to  the  requisitions  of  the  statute,  must  have  the  preference. 
The  assignment  of  a  mortgage  is  a  conveyance  of  the  rents  and 
profits.  (11  Mass  Rep.  474,  Ooodwin  v.  Richardson,  Adm.)  Then 
the  assignee  has  such  an  interest  in  the  land  as  cannot  pass  without 
writing. 

The  dictum  of  Lord  Mansfield  in  the  case  of  Martin  v.  Mowlin  1 
has  been  completely  put  down  by  Judge  Trowbridge  in  his  tract] 
upon  mortgages  (8  Mass.  Bep.  557,  and  seq,) ;  and  it  may  well  be 
presumed  that  if  the  judges,  who  agreed  in  the  decision  in  the  case 
of  Oreen  v.  Hartj  had  read  that  tract,  they  would  not  have  given 
the  opinion  they  did.  That  decision  was,  however,  in  chancery, 
and  is  no  precedent  for  the  government  of  this  court. 

If  the  fact  proposed  to  be  proved  by  the  testimony  of  Earle  were 
legally  in  evidence,  it  would  not  better  the  demandant's  case.  (See 
12  Mass.  Rep.  523;  11  Mass.  Rep.  312;  5  Mass.  Rep.  133.)  Ham- 
ilton had  the  first  legal  assignment  of  the  mortgage,  and  there  was 
no  fraud  in  the  transaction :  for  Earle  had  a  right  to  prefer  making 
him  secure,  rather  than  another.  All  that  the  demandant  can  com- 
plain of  amounts  to  nothing  beyond  a  violation  of  a  promise  or  un- 
dertaking, on  the  part  of  Earle,  to  give  him  the  preference.  (5 
Mass.  Rep.  144.) 

By  the  Court,  By  force  of  our  statutes  regulating  the  transfer)! 
of  real  estates  and  for  preventing  frauds,  no  interest  passes  by  an 
mere  delivery  of  a  mortgage  deed  without  an  assignment  in  writing  V 
and  by  deed. 


^U^ 


n 


An  assignment,  made  by  a  separate  deed,  without  the  delivery  I 
over  of  the  original  mortgage  deed,  conveys  all  the  interest  of  the  1 1 
mortgagee,  and  makes  the  grantee  the  assignee  of  the  mortgage.       v 

The  knowledge  imputed  in  this  case  to  Hamilton,  the  assignee, 
of  an  intention  on  the  part  of  Earle,  the  mortgagee,  to  assign  the 
mortgage  to  the  demandant,  does  not  impair  the  tenant's  title:  he 
being  a  hona  fide  creditor,  and  having  a  right,  by  his  vigilance,  to 
secure  his  demands  in  this  way :  just  as  he  would  have  had  by  an  at- 
tachment, although  he  might  know  that  another  creditor  in- 
tended to  make  an  attachment,  and  had  taken  incipient  measures 
therefor. 

The  nonsuit  is  not  set  aside.* 

^Smith  y^Kelley,  27  Me.  237  (1847),  Adams  v.  Parker,  12  Gray  (Mass.) 
63  (1858);  Cottrell  v.  Adams,  2  Biss.  (HI.)  361  (1870);  Williams  v. 
Teachey,  85  N.  C.  402  (1881),  accord. 
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d  Q.,ata  cjtiu^  JACKSOif^v.  BRONSON. 

/-  i*    t*Z7^^rv.  SxipREMB  CooBT  OF  Judicature  op  New  York,  1822. 

%Vc:/!l^  '^.LL.  ,  (19  Johm.  326.) 

&r^  (^   "^S^      Ejectment  for  land  in  Onondaga,  tried  before  Mr,  Justice  Yates 

*  C^>*A^  4a^    at  the  Onondaga  Circuit  in  June,  1821.     The  lessor  of  the  plaintiflf 
/i5i^>^i^*^»  proved  a  title  under  Abijah  Eari,  for  a  lot  of  sixty  acres,  by  a  deed 

^  to  him,  dated  3d  of  March,  1801,  duly  recorded  on  the  same  day, 

and  that  the  defendant  was  in  possession  of  six  acres  of  the  land. 
The  defendant  proved  a  mortgage  from  Curtis  to  Earl,  dated 
March,  1801,  of  the  whole  lot,  to  secure  payment  to  the  State  of 
$405.62,  and  to  indemnify  Earl.  Also,  a  deed  from  Earl  to  the 
defendant  for  the  premises  in  question,  dated  5th  of  June,  1804. 
A  verdict  was  taken  for  the  plaintiff,  subject  to  the  opinion  of  the 
Court,  on  a  case  which  was  submitted  to  the  Court  without  argu- 

*  ment. 

Per  Curiam.  It  jp  now  well  settled,  that  the  mortgagee  has  a 
mere  chattel  interest ;  and  the  mortgager  is  coniicTered  as  the  pro- 
prietor of  the  freehold.  The  mortgage  is  deemed  a  mere  incident 
to  the  bond  or  personal  security  for  the  debt :  and  the  assignment 
of  the  interest  of  the,  mortgagee^  in  the  land,  without  an  assignment 
of  the  debt,  is  considered  in  law  as  a  nullity. 

In  the   case  of  Runyan  v.  Mersereau,   11   Johns.   Rep.    534, 
it  was  decided  that  the  mortgager,  or  a  purchaser  of  the  equity  of 
'  redemption,  may  maintain  trespass  against  the  mortgagee,  or  a  per- 

son acting  under  his  license.  There  the  defendant  pleaded  liberum 
tenemenium;  and  the  plaintiff  (the  purchaser  of  the  equity  of  re- 
demption) replied,  that  the  freehold  was  in  himself;  and  there  was 
judgment  for  the  plaintiff.  Here  the  question  is,  whether  Curtis, 
the  mortgager,  can  maintain  an  ejectment  against  Bronson,  who 
appeflra  as  a  ffj'antee^  by  deed  in  fee-simple^  under  the  mortgagee. 

We  are  of  opinion  that  the  plaintiff  is  entitled  to  judgment.^ 

^Ellison  V.  Daniels,  11  N.  H.  274  (1840),  Peters  v.  Jamestown  Bridge 
Co.  6  Cal.  335  (1865),  accord.  See  also  Merritt  v.  Bartholich,  36  N.  Y.  44 
(1867). 


630  ASSIGNMENT  OF  MORTOAGB.  [CHAP.  IV. 


PAGE  V.  PIERCE.  ^^^i^^l^a^      /  ^u  - 


Superior  Court  op  Judicature  of  New  Hampshire,  1853.  ^^j^  u^^iiv 

(26  N  H  317  )  (2€JUAy<JJL     ^f-^W 

M        /  /  '^^  '       Writ  of  entry,  brought  by  the  plaintiflfs  to  f orecloee  a  mort-  w  f^juuA,  . 
^^^^^*^^/  ^age  made  by  the  defendant  to^  Hiram  Munger^  and  which  they  ,j^     ct^a-^ry 

Cm  1 1/^  tA<V     ^laim  to  hold  by  virtue  of  the  sale  and  indor^ment  to  them  of  a  ij   ,     y<  ^ 

jaote  secured  thereby!  r^  ^      j 

The  case  was  submitted  to  the  court  upon  papers  exhibited  by  the  ^*^^^^*-^~r  ^ 
parties.'  u^ic/L.  ffUM. 

The  first  was  a  mortgage  deed  conveying  the  premises  from  the 
defendant  to  Hiram  Hunger  for  the  security  of  five  notes  for  $100i 
each,  payable  to  Hunger  or  order  at  diflferent  times,  one  of  which,  ^ 

being  the  last  payable,  was  indorsed  before  maturity  to  the  ^^"^^^jj  ^^T 
plaintiffs.  The  four  other  notes  were,  together  witn  tne  mortgage7^y^fy  ^  0 
assigned  by  Hunger  to  Pliny  Cadwell  by  an  instrument  under  seaL  v^  ^' 
which  was  duly  recorded.  The  notes  so  assigned  were  afterwards  A^.^  XL 
paid  by  Pierce  to  Cadwell.  who  thereupon  gave  a  written  discharge  /^  i^  H^m^^ 
of  the  mortgage,  which  was  also  duly  recorded  on  the  margin  of  fdwli^^^ 
tne  mortgage  record.^  (j/i  ^ 

Woods,  J.     It  is  settled  in  this  State  that  the  assignment  of  a|l^  cx 
debt  secured  fey  a  mortgage  of  land  is  iyso  facto  f^n  imflignment  If  J   . 
of  the  security  also,     (ooutherin  v.  Mendum.  5  N.  H.  Rep.  420;   jj*  ^  L  ^pl 
Rigney  v.  Love  joy,  13  N.  H.  Rep.  247,  and  cases  there  referred  to.)     ^  t^ff^J^i 
And  it  is  also  settled  that  the  interest  of  a  mortjj^i^ee  is  incapable  / 1 A  ^.  .'^^*"^ 
of  beln^  conveyed  by  him,  except  in  connection  with  the  debt  se- 
cured by  the  mortgage,  and  as  a  mere  incident  or  appurtenance  to  i 
JE     (Ellison  V.  Danieh,  11  N.  H.  Rep.  274,  and  cases  there  cited.) 

was  held  in  Rigney  v,  Lovejoy,  before  referred  to,  that  the  parol 
assignment  of  a  negotiable  note  secured  by  a  mortgage,  although 
it  did  not  authorize  the  assignee  to  sue  for  the  debt  in  his  own  name, 
carried  with  it  the  mortgage  interest,  and  enabled  the  assignee,  by 
his  writ  of  entry,  to  assert  his  claim  to  the  land  in  his  own  name. 

As  a  corollary  to  the  doctrine  that  an  assignment  of  the  debt  car-l 
lies  with  it  the  mortgage,  it  has  been  held  that  where  the  debt  con-i 
sists  of  several  bonds  or  notes  the  assignment  of  each  operates,  pro] 
ianto,  an  assignment  of  the  mortgage.  In  Lowe  v.  Morgan,  1  Bro.' 
C.  C.  268,  the  mortgagee  had  assigned  to  a  trustee  in  trust  for 
three  persons  who  had  contributed  equal  proportions  of  the  money. 
One  of  the  three  brought  a  bill  to  foreclose,  and  took  a  decree.  But 
the  cause  stood  over  to  enable  him  to  make  the  other  two  parties,  be- 

'This  brief  statement  of  facts  is  abbreviated  from  that  given  in  the  re- 
port. 
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oause  it  was  deemed  impossible  for  one  to  foreclose  without  the 
others.    In  Cooper  v.  Vlman,  Walker's  Mich.  Ch.  Rep.  251,  it  was 

iheld  that  the  assignment  of  one  of  several  notes  secured  by  mort- 
gage carries  with  it  a  proportional  interest  in  the  mortgage,  unless 
it  is  agreed  between  the  parties  at  the  time  that  no  interest  in  the 
mortgage  is  to  pass  to  the  assipmee.     In  Stevenson  v.  Black,  Sax- 
ton's  N.  J.  Rep.  338,  it  was  held  that  where  the  mortgage  is  made 
to  secure  several  bonds,  and  the  mortgagee  assigns  them  to  different 
persons,  and  the  mortgage  to  one  of  them,  the  several  assignments 
of  the  bonds  operate,  pro  tanto,  an  assignment  of  the  mortgage. 
And  if  he  to  whom  the  assignment  of  the  mortgage  and  of  one  of 
the  bonds  is  made  buys  in  the  equity  of  redemption,  the  mortgage 
is  extinguished  as  to  the  bond  held  by  him,  but  will  continue  as  a 
security  for  the  residue  of  the  bonds.    In  Crane  v.  March,  4  Pick. 
Rep.  136,  the  same  general  principle  is  involved  in  the  conclusion  to 
which  the  court  arrived.     In  Betz  v.  Heebner,  1  Penn.  380,  it  was 
decided  that  an  assignee  of  one  of  the  bonds  took  the  benefit  of  thfi 
mortgage  made  to  secure  it,  although  at  the  time  of  the  assignment/ 
[Jie  did  not  know  there  was  such  mortgage;  and  that  he  should  not 
1)0  postponed  to  subsequent  assignees  of  the  other  bonds,  to  whom 
the  mortgage  likewise  was  assigned,  although  the  latter  did  not 
know  that  the  first-named  bond  was  unpaid.    In  Cullum  v.  Erwin, 
4  Ala.  452,  it  was  also  held  that  an  assignment  of  one  of  several 
notes  secured  by  a  mortgage  was  an  assignment,  pro  tanto,  of  the 
mortgage, .  and  if  the  property  was  insuflBcient  security  for  the/  ^ 
whole,  such  assignee  should  have  a  preference  over  the  mortgagee;!     ^ 
which  preference  was  not  disturbed  by  a  subsequent  assignment  o\ 
the  other  notes;  each  of  which  took  priority  of  lien  in  the  ordei 
of  its  assignment,  without  regard  to  the  order  in  which  they  sev-| 
erally  fell  due;  but  that  the  assignor  might  at  the  time  of  the  as- 
signment give  a  pref erenence  to  one  or  more  of  the  assignees. 

In  Langdon  &  a.  v.  Keith,  9  Verm.  299,  of  the  several  notes  se- 
cured by  the  mortgage,  all  but  one  was  assigned  with  the  mortgage, 
to  one  from  whom  the  defendant  received  them.  The  material  part 
of  the  first  assignment  was  in  these  words :  ^^  We  do  hereby  grant, 
bargain,  sell,  transf<»r  r.nd  make  over  to  said  R.,  his"  heirs,  &c., 
the  above  mortgage  deed  and  premises  therein  described,  and  the 
notes  in  the  condition  mentioned,  except  the  fifty-five  dollar  note," 
&c.  The  defendant,  after  he  became  possessed  of  the  notes  and 
mortgage,  made  further  advances  to  the  mortgager,  and  took  a 
second  mortgage  of  the  same  property.  And  the  question  was, 
whether  the  fifty-five  dollar  note  named  in  the  first  mortgage,  and 
excepted  out  of  the  assisniment,  should  take  precedence  of  this 
secjond  mortgage.  And  it  was  held  that  it  should  not.  First,  be- 
cause the  defendant  was  an  innocent  purchaser,  having  no  notice 
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that  the  fifty-five  dollar  note  was  unpaid,  or  that  the  plaintiflE& 
claimed  an  interest  in  the  mortgage,  which  they  had  in  terms  fully 
assigned.     Second,  because  it  was  clearly  competent  for  the  parties/ 
to  the  first  assignment  to  agree  as  they  did  agree,  that  the  whole  ^ 
mortgage  should  pass.     Mr.   Chancellor  Collamer  cites  the  lan- 
guage of  the  Court  in  Wright  v.  Wright,  2  Aik.  Rep.  212,  in  these 
words :    "If  the  mortgagee  choose  to  assign  all  his  interest  in  the 
mortgaged  premises,  to  secure  but  a  part  of  the  notes  therein  as- 
signed by  him,  he  has  a  right  to  do  so,  and  in  such  case,  no  interest 
in  the  premises  could  remain  in  him.*'    And  the  Chancellor  con- 
cludes that  the  assignment  "clearly  conveys  the  whole  mortgage,, 
and  all  the  notes  except  one."    "It  is  however  true,"  he  adds,  "  that 
as  against  Mead  (the  mortgager),  this  mortgage  may  be  kept  on 
foot  for  the  security  of  all  for  which  it  was  given,  until  paid  by 
him  or  legally  discharged.     The  orators  may  have  the  right  to  pay^ 
Keith,  the  defendant,  both  his  mortgages,  and  redeem  as  to  him  and  / 
them,  and  hold  the  mortgages  for  all  the  debts  therein  mentioned) 
against  Mead." 

These  cases  all  maintain  or  admit  the  principle,  that  the  mort- 
gage is  a  mere  attendant  upon  the  debt,  and  in  the  absence  of  an 
agreement,  express  or  implied,  to  the  contrary,  if  the  debt  be  as- 
signed in  parcels  to  different  persons,  the  mortgage  will  follow  and 
give  equal  protection  to  these  fragments,  into  whose  hands  soever 
they  may  pass  by  any  proper  mode  of  transfer.  Whether  mere  pri- 
ority of  assignment  affords  the  note  or  bond  that  is  the  subject  of 
it,  the  preference  asserted  in  some  of  the  cases,  it  is  not  necessary 
here  to  decide;  because  the  notes  first  assigned,  in  this  case,  were 

I  fully  paid,  and  the  property  exonerated  with  respect  to  them  on  the 

'  fourteenth  of  December,  1850. 

From  the  principle  laid  down  in  Ellison  v.  Daniels,  before  cited^ 
it  might  be  fairly  inferred  that  the  assignment  from  Munger  to 
Cadwell,  on  the  18th  of  January,  1849,  conveyed  no  interest  in 
the  mortgage,  beyond  what  was  properly  appurtenant  to  the  notes 
then  assigned  to  him,  for  the  reason  that  Munger  had  no  power  to 
assign,  and  Cadwell  no  capacity  to  take,  any  interest  in  the  land  or 
the  mortgage,  except  to  the  extent  of  securing  those  notes.  But 
it  is  not  necessary  so  to  decide  in  this  case.  And  it  is  not  necessar)*- 
to  decide  whether  an  assignment  of  a  mortgage  with  part  of  tte 
debt,  in  the  terms  used  by  the  parties  on  the  18th  of  January,  1849, 
has  or  has  not  the  effect  of  giving  priority  to  the  accompany- 
ing notes,  over  those  retained  by  the  mortgage^;  nor  whether  that 
priority,  having  so  attached,  would  be  disturbed  in  favor  of  a  party 
taking  the  residue  of  the  notes  from  the  mortgagee,  by  a  subsequent 
assignment,  without  notice.     These  questions,  unavoidably   sug- 
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gested  by  the  cases  referred  to  for  a  different  purpose,  are  not  con- 
cluded by  the  decision  of  the  one  before  us.  It  may  be  admitted 
that  the  assignment  of  the  mortgage  to  Cadwell  carried  the  whole 
mortgage,  as  in  the  case  of  Langdon  v.  Keith,  with  the  qualifica- 
tion admitted  in  that  case.  For  here  is  no  subsequent  purchaser 
without  notice,  and  no  mesne  incumbrancer,  who  by  the  principles 
of  that  case,  could  interpose  between  this  plaintiff  and  the  security. 

But  here  the  plaintiff,  the  assignee  of  one  of  the  notes,  is  entitled,! 
even  upon  the  theory  of  that  case,  to  an  interest  in  the  mortgage.! 
The  party  against  whom  he  seeks  to  enforce  it  is  the  mortgagerl 
himself,  and  the  maker  of  the  note.  He  did  not,  like  the  defend- 
ant in  Langdon  v.  Keith,  advance  money  upon  the  land  in  faith  of 
an  assignment  of  the  mortgage  to  Cadwell,  and  of  Cadwell  to  him- 
self, and  in  ignorance  that  the  other  note  was  outstanding  and  un- 
paid, which  was  the  strong  feature  in  that  case.  On  the  contrary,, 
when  he  took  from  Cadwell  the  formal  discharge  of  the  mortgage, 
he  knew  it  was  not  paid ;  that  before  he  could  rightfully  hold  the 
land,  there  was  a  note  of  $100  with  which  he  had  himself  charged 
it,  still  outstanding  against  him,  which  he  must  pay.  He  could 
not,  therefore,  have  supposed  that  any  discharge  which  Cadwell 
could  give  him  would  exonerate  the  land,  and  without  imputing 
a  sinister  design  to  the  party,  we  cannot  suppose  that  he  intended, 
in  taking  the  discharge,  to  give  any  such  effect  to  it. 

The  conclusion  therefore  is,  that  the  plaintiffs  were,  from  and 
after  December  14,  1850,  sole  assignees  of  the  mt)rtgage  of  the 
premises,  by  virtue  of  the  purchase  of  one  of  the  notes  secured  by 
it,  and  the  payment  of  the  others,  which  had  been  assigned  to  Cad- 
well. 
Jfj  *  When  two  or  more  are  interested  as  mortgagees  or  assignees  of  a 
^^  mortgage,  it  has  been  held  that  they  are  all  necessary  parties  to  a 
"^^^/^  bill  to  foreclose.  (Palmer  v.  Carlisle,  1  Sim.  &  Stu.  433 ;  Lowe  v. 
Morgan,  before  cited.)  But  where  the  interest  of  all  but  one  has 
been  extinguished,  there  seems  no  reason  why  he  may  not  proceed 
alone.  (King  v.  Harrington,  2  Aiken,  33.)  The  plaintiffs  in  this 
case  are  joint  assignees  of  the  mortgage,  and  as  such  are  entitled  to 
maintain  this  action  to  foreclose  the  mortgage.* 

Judgment  for  the  plaintiffs. 

^Phelan  v.  Olney,  6  Cal.  479  (1866),  accord.    Compare  Keyea  v.  Woody 
21  Vt.  331  (1849). 
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BARRETT  v.  HINCKLEY.  *      '"^  ^  '^' 

SuPREMK  Court  of  Illii^s,  1888.  .  v^f'^y*^  * 

Appeal  from  the  Superior  Court  of  Cook  County;    the  Hon.  w  j  ^ 

Joseph  E.  Gary,  Judge,  presiding.  \\xA^'^ru^  a^Ax 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

Watson  S.  Hinckley,  claiming  to  be  the  owner  in  fee  of  the  land  ^g  ^  7^^    nI 
in  controversy,  on  the  26th  day  of  February,  1885,  brought  an  ^(mmmJ  "t5^ 
action  of  ejectment;^,  in  the  Superior  Court  of  Cook  County,  against      .  lJj( 
the  appellants^  George  D.  Barrett,  Adalina  S.  Barrett,  William  H. 
Whitehead,  and  others,  to  recover  the  possession  thereof.  There  was 
a  trial  of  the  cause  before  the  court,  without  a  jury,  resulting  in  a  iff^'j  ip>^  >^  ^ 
finding  and  judgment  for  the  plaintiff,  and  the  defendants  ap-     !^j  /    •      ^ 

The  evidence  tends  to  show  the  following  state  of  facts :    In  1870   ^t^ifjiAjtC^ 
Thomas  Reams  was  in  possession  of  the' land,  claiming  to  own  it  in      '    /       / 


fee  simple.     On  August  3  of  that  year  he  sold  and  conveyed  it Jo_       ^  p     ^ 
William  H.  W.  Cushman  for  the  sum  of  $80,000.     Cushman  gave   ^  ^  ^  ^^ 
his  four  notes  to  Keams  for  the  balance  of  the  purchase  money,—  ''(jjtj(ji 
one  for  $12,500^  maturing  in  thirty  days;  three  for  $16,875  each,      •^  (»t%,^tw 
maturing,  respectively,  in  two,  three  and  four  years  after  date,  and  JtT^  " 

all  secured  by  a  mortgage  on  the  premises,     '^e  notes  seem  to  have      ^^  JTi  ^ 
all  been  paid  but  the  last  one.     In  1878  Keams  died,  and  his  ^^^     .  V^^  * 
widow,  Alice  Keams,  administered  on  his  estate.     Previous  to  his      ftt^Mot^ 
death,  however,  he  had  hypothecated  the  mortgage  and  last  note  v^  7)A*^K 
to  secure  a  loan  from  Greenebaum.     Subsequently,  and  before  the    4lW    ^*^i 
commencement  of  the  present  suit,  Greenebaum,  in  his  own  right,   f^^j^   &jf  •^ 
and  Mrs.  Keams,  as  administratrix  of  her  husband,  for  value,  sold  -4^i  *  hVvl-. 
and  assigned,  by  a  separate  instmment  in  writing,  the  mortgage    x^jf^  twui^ 
and  note  to  the  appellee,  Watson  3.  Hincklev.  ituiA*     Int 

This  is,  in  substance,  the  case  made  by  plaintiff.     The  defend-  |^^  j    ^ 
ants  showed  no  title  in  themselves  or  any  one  else.  The  conclusion  to 
be  reached,  therefore,  depends  upon  whether  the  case  made  by  the    ^^■^•^p*^ 
plaintiff  warranted  the  court  below  in  rendering  the  judgment  it     A^i>-^»^* 
did. 

It  is  claimed  by  appellants,  in  the  first  place,  that  much  of  the 
evidence  relied  on  by  appellee  to  sustain  the  judgment  below  was 
improperly  admitted  by  the  court,  and  various  errors  have  been 
assigned  upon  the  record  questioning  the  correctness  of  the  rulings 
of  the  court  in  this  respect.  They,  however,  go  further,  and,  insist 
that,  even  conceding  the  facts  to  be  as  claimed  by  appellee  himself. 


"^JHti^J^  ^-^^^ 
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they  are  not  sufficient  in  law  to  sustain  the  action.  As  the  judg- 
nient  below  will  have  to  be  reversed  on  the  ground  last  suggested, 
it  will  not  be  necessary  to  consider  the  other  errors  assigned. 

We  propose  to  state,  as  briefly  as  may  be,  some  of  the  reasons 
which  have  lead  us  to  the  conclusion  reached.  In  doing  so,  it  is 
perhaps  proper  to  call  attention  at  the  outset  to  some  considerations 
that  should  be  steadily  kept  in  mind  as  we  proceed,  and  to  which 
we  attach  not  a  little  importance. 

It  is  first  to  be  specially  noted,  that  this  is  a  suit  at  law,  as 
contradistinguished  from  a  suit  in  equity.  It  is  broiigtit  to  enforce 
a  naked  legal  riprht^  aa  distjnfi^uished  from  an  equitable  rif^ht.  The 
plaintiff  seeks  to  recover  certain  lands,  the  title  whereof  he  claims 
m  fee  simple.  To  do  this,  he  is  bound  to  show  in  himsplf  ^  fpp  flim- 
ple  title  at  law^  as  contradistinguished  from  an  equitable  fee. 
{Fischer  v.  Eslaman,  68  111.  78;  Wales  v.  Bogue,  31  id,  464;  Flem- 
ing v.  Carter,  70  id.  286;  Dawson  v.  Hayden,  67  id,  52.)  Has  he 
done  this  ?  He  attempts  to  derive  title  remotely  through  the  mort- 
gage from  Cushman  to  Keams,  but  upon  what  legal  theory  is  not 
very  readily  perceived.  His  immediate  source  of  title,  however, 
«eems  to  be  Mrs.  Kearns,  as  administratrix  of  her  husband,  and 
Greenebaum,  as  pledgee  of  the  note  and  mortgage.  The  instru- 
ment through  which  he  claims  is  lost  or  destroyed,  and  all  we 
know  concerning  its  character  is  what  the  plaintiff  himself  says 
about  it.     As  to  its  contents,  he  does  not  pretend  to  state  a  single 

Ifientence  or  word  in  it,  but  characterizes  it  as  an  assignment,  and 
gives  the  conclusions  which  he  draws  from  it  in  general  terms 
only.  After  stating  his  purchase  of  the  note  and  mortgage  in  Jan- 
uary, 1880,  he  says:  "The  assignment  was  from  Mrs.  Keams,  the 
administratrix  of  Thomas  Kearns'  estate,  and  Elias  Greenebaum, 
the  banker.  At  the  time  of  the  purchase  a  separate  writing  was 
given  to  me, — a  full  assignment.  ...  It  was  a  very  explicit  as- 
signment, or  full  assignment  of  the  note  and  mortgage  and  the 
land,  the  property,  and  all  the  right  and  title  to  the  land."  It  will 
be  observed,  the  instrument  is  throughout  characterized  as  an  as- 
signment only,  which  does  not,  like  the  term  "deed,'*  or  "spe- 
cialty," signify  an  instrument  under  seal.  A  mere  written  assign- 
ment, founded  upon  a  valuable  consideration,  is  just  as  available 
for  the  purpose  of  passing  to  the  assignee  the  equitable  title  to  land 
as  an  instrument  under  seal.  Such  being  the  case,  we  would  clearly 
not  be  warranted  in  inferring  that  the  assignment  was  under  seal 
from  the  simple  fact  that  the  witness  gives  it  as  his  opinion  that 
the  instrument  was  "  a  full  assignment"  of  the  land,  which  is  noth- 
ing more  than  the  witness'  opinion  upon  a  question  of  law.  There 
^not  being  sufficient  evidence  in  the  record  to  show  that  the  assign- 
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ment  was  under  seal,  it  follows  that  even  conceding  the  legal  title 
to  the  property  to  have  been  in  Mrs.  Kearns  and  Qreenebaum,  or 
either  of  them,  it  could  not  have  passed  to  the  appellee  by  that  in- 
strument, and  if  not  by  it,  not  at  all,  because  that  is  the  only  muni- 
ment of  title  relied  on  for  that  purpose.  This  conclusion  is,  of 
course,  based  upon  the  fundamental  principle  that  an  instrument 
inter  partes,  in  order  to  pass  the  legal  title  to  real  property,  must  b 
under  seal. 

But  this  is  not  all.  Even  conceding  the  sufficiency  of  the  assign-  ll 
ment  to  pass  the  legal  title,  the  record,  in  our  opinion,  fails  to  show  W 
that  the  assignors,  or  either  of  them,  had  such  title ;  hence,  there  wasu 
nothing  for  the  assignment  to  operate  upon,  so  far  as  the  legal  II 
estate  in  the  land  is  concerned.  Having  no  such  title,  they  could 
not  convey  it.  Nemo  plus  juris  ad  alium  transferre  potest  qtiam 
ipse  hdbet  That  the  legal  estate  in  this  property  was  not  either  in 
Greenebaum  or  Mrs.  Keams  at  the  time  of  the  assignment  to  plain- 
tiff, is  demonstrable  by  the  plainest  principles  of  law.  Let  us  see. 
Thomas  Keams  was  the  owner  of  this  property  in  fee.  He  conveyed 
it  in  fee  to  Cushman.  The  latter,  as  a  part  of  the  same  transaction, 
reconveyed  it,  by  way  of  mortgage,  to  Kearns.  By  reason  of  this  last 
conveyance,  Keams  became  mortgagee  of  the  property,  and  Cush- 
man mortgagor.  According  to  the  English  doctrine,  and  that  of" 
some  of  the  States  of  the  Union,  including  our  own,  Kearns,  at  least 
as  between  the  parties,  took  the  legal  estate,  and  Cushman  the  equi- 
table. According  to  other  authorities,  Keams,  by  virtue  of  Cush- 
man's  mortgage  to  him,  took  merely  a  lien  upon  the  property  to  se- 
cure the  mortgage  indebtedness,  and  the  legal  title  remained  in 
Cushman.  For  the  purposes  of  the  present  inquiry  it  is  not  im- 
portant to  consider  just  now,  if  at  all,  which  is  the  better  or  true 
theory.  It  is  manifest,  and  must  be  conceded,  that  the  legal  estate 
in  the  land,  after  the  execution  of  the  mortgage,  was  either  in  the 
mortgagee  or  mortgagor,  or  in  both  combined.  Such  being  the 
case,  it  is  equally  clear,  appellee,  to  succeed,  must  have  deduced 
title  through  one  or  both  of  these  parties.  This  could  only  have 
been  done  by  showing  that  the  legal  title  had,  by  means  of  some 
/  of  the  legally  recognized  modes  of  conveying  real  property,  passed 
^  /''^U>t<->iL.       *rom  one  or  both  of  them  to  himself.     This  he  did  not  do  or  attempt 

A  v|      ^  IvOyi/L  ^^  ^^'     ^^^®^^>  ^^  ^^^^  ^^^  claim  through  them,  nor  either  of  them. 
^^        _A>44         ^^^  ^^^y  ^^'  neither  Mrs.  Keams  nor  Greenebaum,  through  whom 

(XjZ^  kK^  ^    appellee  does  claim,  derives  title  through  any  deed  or  conveyance 

executed  by  either  the  mortgagor  or  mortgagee.    Nor  does  either  of 
them  claim  as  heir  or  devisee  of  the  mortgagor  or  mortgagee. 

As  the  assignment  of  the  note  and  mortgage  to  appellee  did  not,  h 
as  we  hold,  transfer  or  otherwise  affect  the  legal  title  to  the  land,  it  J I 


^ 
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I  may  be  asked,  what  effect,  then,  did  it  have  ?    This  question,  like  {yiAjLA^Ut.^ 
most  others  pertaining  to  the  law  of  mortgages,  admits  of  two  W^  KdJi   uo 
Answers,  depending  upon  whether  the  rules  and  principles  which  >^|jl  ^  ^  (]UJ, 

(prevail  in  courts  of  equity,  or  of  law,  are  to  be  applied.  If  the  lat-  ^TT^^ 
ter,  we  would  say  none;  because,  as  to  the  note,  that  could  not  be 
assigned  by  a  separate  instrument,  as  was  done  in  this  case,  so  as 
to  pass  the  legal  title.  {Ryan  v.  May,  14  111.  49 ;  Fortier  v.  Darst, 
31  id.  213;  Chickering  v.  Raymond,  15  id,  362.)  As  to  the  mort- 
[I  gage,  it  is  well  settled  that  could  not  be  assigned,  like  negotiable  pa- 
1/  per,  so  as  to  pass  the  legal  title  in  the  instrument  or  clothe  the 
I  assignee  with  the  immunity  of  an  innocent  holder,  except  under 
I  certain  circumstances,  which  do  not  apply  here.  {Chicago,  Dan- 
inlle  and  Vincennes  Railway  Co.  v.  Loewenthal,  93  111.  433 ;  HamiU 
ton  County  v.  LubuJcee,  51  id.  415;  Olds  v.Cwmmings,  31  id^  188; 
Mclntyre  v.  Yates,  104  id.  491 ;  FoHier  v.  Darst,  31  id.  213.)  But 
that  the  mortgagee,  or  any  one  succeeding  to  his  title,  might,  by  <^  qjjJ^ 
deed  in  the  form  of  an  assignment,  pass  to  the  assignee  the  legal 
as  well  as  the  equitable  interest  of  the  mortgagee,  we  have 
no  doubt,  though  there  is  some  conflict  on  this  subject. 
(2  Washburn  on  Real  Prop.,  p.  116,  and  authorities  there 
■cited.)  Yet  the  assignors  in  the  case  in  hand,  not  having  the 
legal  title,  as  we  have  just  seen,  could  not,  by  any  form  of  instru- 
ment, transmit  it  to  another.  If,  however,  the  rules  and  principles  CJ  J  ^  9- 
which  obtain  in  courts  of  equity  are  to  be  applied,  we  would  say   ^^'^^^  |* 

that  by  virtue  of  the  assignment  the  appellee  became  the  equitable 
owner  of  the  note  and  mortgage,  and  that  it  gave  him  such  an  in- 
terest or  equity  respecting  the  land  as  entitled  him  to  have  it  sold  in 

satisfaction  of  the  debt. —  7:    ^     /  ^ 

There  is,  perhaps,  no  species  of  ownership  known  to  the  law  which       vJiuuL   i^jUC 
is  more  complex,  or  which  has  given  rise  to  more  diversity  of  opin-  / 

ion,  and  even  conflict  in  decisions,  than  that  which  has  sprung  from  vL 

the  mortgage  of  real  property.  By  the  common  law,  if  the  mort- 
gagor paid  the  money  at  the  time  specified  in  the  mortgage,  the 
^tate  of  the  mortgagee,  by  reason  of  the  performance  of  the  condi- 
tion  therein,  at  once  determined  and  was  forever  gone,  and  the  t  \x\.  ^  0^^ 
mortgagor,  by  mere  operation  of  law,  was  remitted  to  his  former 
estate.  On  the  other  hand,  if  the  mortgagor  failed  to  pay  on  the 
day  named,  the  title  of  the  mortgagee  became  absolute,  and  the 
mortgagor  ceased  to  have  any  interest  whatever  in  the  mortgaged 
premises.  By  the  execution  of  the  mortgage,  the  entire  legal  es- 
tate passed  to  the  mortgagee,  and  unless  it  was  expressly  provided 
that  the  mortgagor  should  retain  possession  till  default  in  payment, 
the  mortgagee  might  maintain  ejectment  as  well  before  as  after  de- 
fault.    This  is  the  view  taken  by  the  common  law  courts  of  Eng- 
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land,  and  which  has  obtained,  with  certain  limitations,  in  most  of 
the  States  of  the  Union,  including  onr  own,  in  which  the  common 
law  system  prevails. 

In  Carroll  v.  Ballance,26  111.  9,  which  was  ejectment  by  the  mort- 
gagee against  the  assignee  of  the  mortgagor  to  recover  the  mort- 
gaged premises,  this  court  thus  states  the  English  rule  on  the  sub- 
ject :  "  In  England,  and  in  many  of  the  American  States,  it  is  un- 
derstood that  the  ordinary  mortgage  deed  conveys  the  fee  in  the 
land  to  the  mortgagee,  and  under  it  he  may  oust  the  mortgagor 
immediately  on  the  execution  and  delivery  of  the  mortgage,  with- 
out waiting  for  the  period  fixed  for  the  performance  of  the  condi- 
tion,— citing  Coote  on  Mortgages,  339 ;  Blaney  v.  Bearce,  2  Qreenlf . 
132;  Brown  v.  Cramer,  1  N.  H.  169;  Hobart  v.  Sanborn,  13  id^ 
226 ;  Northampton  Paper  Mills  v.  Ames,  8  Mete.  1.  And  this  right 
is  fully  recognized  by  courts  of  equity,  although  liable  to  be  de- 
feated at  any  moment  in  those  courts  by  the  payment  of  the  debt/* 
Again,  in  Nelson  v.  Pinegar,  30  111.  481,  which  was  a  bill  by  a  mort- 
gagee to  restrain  waste,  it  is  said:  "The  complainant,  as  mort- 
gagee of  the  land,  was  the  owner  in  fee,  as  against  the  mortgagor 
and  all  claiming  under  him.  He  had  the  jus  in  re  as  well  as  ad 
rem,  and  being  so,  is  entitled  to  all  the  rights  and  remedies  which 
the  law  gives  to  such  an  owner."  So,  in  Oldham  v.  Pfleger,  84  111.  ^\y* 
102,  which  was  ejectment  by  the  heirs  of  the  mortgagor  against  the 
grantee  of  the  mortgagor,  this  court,  in  holding  the  action  could 
not  be  maintained,  said:  "Under  the  rulings  of  this  court,  the 
mortgagee  is  held,  as  in  England,  in  law,  the  owner  of  the  fee,  bav- 
in the  jtts  in  re  as  well  as  the  jus  ad  rem"  In  Finlon  v.  Clark,  118 
111.  32,  the  same  doctrine  is  announced,  and  the  cases  above  cited 
are  referred  to  with  approval.     {Taylor  v.  Adams,  115  111.  574.) 

Courts  of  equity,  however,  from  a  very  early  period,  took  a  widely 
different  view  of  the  matter.  They  looked  upon  the  forfeiture  of 
the  estate  at  law  because  of  non-payment  on  the  very  day  fixed  by 
the  mortgage  as  in  the  nature  of  a  penalty,  and,  as  in  other  cases 
of  penalties,  gave  relief  accordingly.  This  was  done  by  allowing 
the  mortgagor  to  redeem  the  land,  on  equitable  terms,  at  any  time 
before  the  right  to  do  so  was  barred  by  foreclosure.  The  right  to 
thus  redeem  after  the  estate  had  become  absolute  at  law  in  the  mort- 
gagee was  called  the  "equity  of  redemption,"  and  has  continued 
to  be  so  called  to  the  present  time.  These  courts,  looking  at  the 
substance  of  the  transaction  rather  than  its  form,  and  with  a  view 
of  giving  effect  to  the  real  intentions  of  the  parties,  held  that  the 
mortgage  was  a  mere  security  for  ^he  payment  of  the  debt ;  that 
the  mortgagor  was  the  real  beneficial  owner  of  the  land,  subject  to 
the  incumbrance  of  the  mortgage;  that  the  interest  cf  the  mort- 
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gagee  was  simply  a  lien  and  incumbrance  upon  the  land,  rather 
than  an  estate  in  it.  In  short,  the  positions  of  mortgagor  and 
mortgagee  were  substantially  reversed  in  the  view  taken  by  courts, 
of  equity.  These  two  systems  grew  up  side  by  side,  and  were  main- 
tained for  centuries  without  conflict,  or  even  friction,  between  the 
law  and  equity  tribunals  by  which  they  were  respectively  adminis- 
tered. The  equity  courts  did  not  attempt  to  control  the  law  courts, 
or  even  question  the  legal  doctrines  which  they  announced.  On  the 
contrary,  their  force  and  validity  were  often  recognized  in  the  relief 
granted.  Thus,  equity  courts,  in  allowing  a  redemption  after  a 
forfeiture  of  the  legal  estate,  uniformly  required  the  mortgagee  to 
reconvey  to  the  mortgagor,  which  was,  of  course,  necessary,  to  make 
his  title  available  in  a  court  of  law. 

In  maintaining  these  two  systems  and  theories  in  England,  there 
was  none  of  that  confusion  and  conflict  which  we  encounter  in  the 
decisions  of  the  courts  of  this  country,  resulting  chiefly  from  a 
failure  to  keep  in  mind  the  distinction  between  courts  of  law  and 
of  equity,  and  the  rules  and  principles  applicable  to  them,  respec- 
tively. The  courts  there,  by  observing  these  things,  kept  the  two 
systems  intact,  and  in  this  condition  they  were  transplanted  to  this 
country,  and  became  a  part  of  our  own  system  of  laws.  But  other 
causes  have  contributed  to  destroy  that  certainty  and  uniformity 
which  formerly  prevailed  with  us.  Chiefly  among  these  causes 
may  be  mentioned  the  statutory  changes  in  the  law  in  many  of  the 
States,  and  the  failure  of  the  courts  and  authors  to  note  those 
changes  in  their  expositions  of  the  law  of  such  States.  Perhaps 
another  fruitful  source  of  confusion  on  this  subject  is  the  fact  that 
in  many  of  the  States  the  common  law  forms  of  action  have  been 
abolished  by  statute,  and  instead  of  them  a  single  statutory  form  of 
action  has  been  adopted,  in  which  legal  and  equitable  rights  are 
administered  at  the  same  time  and  by  the  same  tribunal.  Yet  the 
distinction  between  legal  and  equitable  rights  is  still  preserved,  so 
that  although  the  action,  in  theory,  is  one  at  law,  it  is  nevertheless 
subject  to  be  defeated  by  a  purely  equitable  defence. 

Under  the  influence  of  these  statutory  enactments  and  radical 
changes  in  legal  procedure,  by  which  legal  and  equitable  rights  are 
given  eJBfect  and  enforced  in  the  same  suit,  the  equitable  theory  of 
a  mortgage  has,  in  many  of  these  States,  entirely  superseded  the 
legal  one.  Thus,  in  "New  York  it  is  said,  in  the  case  of  Trustees 
of  Union  College  v.  Wheeler  et  al.,  61  N".  Y.  88,  that  *'  a  mortgage 
is  a  mere  chose  in  action.  It  gives  no  legal  estate  in  the  land,  but 
is  simply  a  Hen  thereon,  the  mortgagor  remain incr  both  the  legal 
and  equitable  owner  of  the  fee."  Followins:  this  doctrine  to  its 
logical  results,  it  is  held  by  the  courts  of  that  State  that  ejectment 
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under  the  code  will  not  lie^  at  the  suit  of  the  mortgagee,  against 
the  owner  of  the  equity  of  redemption.  {Murray  v.  Walker,  31 
N.  Y.  399.)  In  strict  conformity  with  the  theory  that  the  mort-1 
gagee  has  no  estate  in  the  land,  but  a  mere  lien  as  security  for  his 
debt,  the  courts  of  New  York,  and  others  taking  the  same  view,  hold 
that  a  conveyance  by  the  mortgagee,  before  foreclosure,  without  an 
assignment  of  the  debt  is,  in  law,  a  nullity.  (Jackson  v.  Curtis, 
19  Johns.  325 ;  Wilson  v.  Troup,  2  Cow.  231 ;  Jackson  v.  Willard, 
4  Johns.  41.)  And  this  court  seems  to  have  recognized  the  same 
rule  as  obtaining  in  this  State,  in  Delano  v.  Bennett,  90  111.  633. 

The  New  York  cases  just  cited,  and  all  others  taking  the  same 
view,  are  clearly  inconsistent  with  the  whole  current  of  our  de- 
cisions on  the  subject,  as  is  abundantly  shown  by  the  authorities 
^IxJ^  to^t.'      already  cited.    The  doctrine  would  seem  to  be  fundamental,  that 

if  one  sui  juris,  having  the  legal  title  to  land,  intentionally  delivers 
to  another  a  deed  therefor  containing  apt  words  of  conveyance,  the 
title,  at  law,  at  least,  will  pass  to  the  grantee;  but  for  what  pur- 
poses or  uses  the  grantee  will  hold  it,  or  to  what  extent  he  will  be 
(()-  '  able  to  enforce  it,  will  depend  upon  circumstances.     If  the  mort- 

^  gagee  conveys  the  land  without  assigning  the  debt  to  the  grantee, 

the  latter  would  hold  the  legal  title  as  trustee  for  the  holder  of  the 

mortgage  debt.     (Sanger  v.  Bancroft,  12  Gray,  367;  Barnard  v. 

"  'Eaton,  2  Cush.  304;  Jackson  v.  Willard,  4  Johns.  40.)  It  is  true, 
the  interest  which  passes  is  of  no  appreciable  value  to  the  grantee. 
Thus,  in  the  case  last  cited.  Chancellor  Kent,  in  speaking  of  it, 
says :  "  The  mortgage  interest,  as  distinct  from  the  debt,  is  not  a 
fit  subject  of  assignment.  It  has  no  determinate  value.  If  it 
should  be  assigned,  the  assignee  must  hold  the  interest  at  the  will 
and  disposal  of  the  creditor  who  holds  the  bond."  In  4  Wait^s  Ac- 
tions and  Defences,  page  665,  the  rule  is  thus  stated :  "  By  the  com- 
1^  mon  law,  a  mortgagee  in  fee  of  land  is  considered  as  absolutely 

entitled  to  the  estate,  which  he  may  devise  or  transmit  by  descent  to 
his  heirs."  In  conformity  with  this  view,  Pomeroy,  in  his  work 
on  Equity  Jurisprudence  (vol.  3,  page  150),  in  treating  of  this  sub- 
ject, says :  ^^  In  law,  the  mortgagee  may  convey  the  land  itself  by 
deed,  or  devise  it  by  will,  and  on  his  death,  intestate,  it  will  de- 
scend to  his  heirs.  In  equity,  his  interest  is  a  mere  thing  in  action, 
assignable  as  such,  and  a  deed  by  him  would  operate  merely  as  an 
assignment  of  the  mortgage ;  and  in  administering  the  estate  of  a 
deceased  mortgagee,  a  court  of  equity  treats  the  mortgage  as  per- 
sonal assets.,  to  be  dealt  with  by  the  executor  or  administrator." 

We  have  already  seen,  that  under  the  decisions  of  this  court,  andi 
by  the  general  current  of  authority,  a  mortgage  is  not  assignable  at] 
law  by  mere  indorsement,  as  in  the  case  of  commercial  paper ;  but, 
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on  the  other  hand^  the  estate  and  interest  of  the  mortgagee  may  be 
conveyed  to  the  holder  of  the  indebtedness,  or  even  to  a  third  party, 
by  deed,  with  apt  words  of  conveyance,  and  the  fact  that  it  is,  in 
form,  an  assignment,  will  make  no  difference.     (2  Washburn  on 

illeal  Prop.  115,  IIG.)     Such  an  assignee,  if  owner  of  the  mortgage 
indebtedness,  might,  no  doubt,  maintain  ejectment  in  his  own 
name,  for  his  own  use ;  or  the  action  might  be  brought  in  his  name,    . 
for  the  use  of  a  third  party  owning  the  indebtedness.     {Kilgour  v. 
i/Oockley,  83  111.  109.)     So  in  this  case,  if  the  action  had  been|\ 
1 1  brought  in  the  name  of  Kearns'  heirs,  for  the  use  of  Hinckley,  no// 
/Ireason  is  perceived  why  the  action  might  not  be  maintained.  W 

It  must  not  be  concluded,  from  what  we  have  said,  that  the  dual' 
system  respecting  mortgages,  as  above  explained,  exists  in  this    (^  I    u^^Ji^ 
State  precisely  as  it  did  in  England  prior  to  its  adoption  in  this    ^\    y  *     Q^f^ 
country,  for  such  is  not  the  case.     It  is  a  conceded  fact,  that  the     A/ ^  ^  «^ » 
equitable  theory  of  a  mortgage  has,  in  process  of  time,  made  in  this    V 
State,  as  in  others,  material  encroachments  upon  the  legal  theory, 
which  is  now  fully  recognized  in  courts  of  law.    Thus,  it  is  now 
the  settled  law  tbpt  fhft  innrf^f^gnr  nr  his  assignee  is  the  legal  owner 
of  the  mortgaged  fistat^^  il^  AgrftiTi^f  all  persona  except  the  mortgagee 
or  his  assigns^    {Rail  v.  Lance^  25  111.  250,  277 ;  Emory  v.  Keig- 
han,  88  id.  482.)     As  a  result  of  this  doctrine,  it  follows  that  in 
ejectment  by  the  mortgagor,  against  a  third  party,  the  defendant 
can  not  defeat  the  action  by  showing  an  outstanding  title  in  the 
mortgagee.     (Hall  v.  Lance,  supra.)     So,  too,  courts  of  law  now 
regard  the  title  of  a  mortgagee  in  fee,  in  the  nature  of  a  base  or 
determinable  fee.     The  term  of  its  existence  is  measured  by  that 
of  the  mortgage  debt.     When  the  latter  is  paid  off,  or  becomes  ^      .   (o3X^* 
barred  by  the  Statute  of  Limitations,  the  mortgagee's  title  is  extin-    •      r' 
guished  by  operation  of  law.     (Pollock  v.  Maison,  41  111.  516 ;  Har- 
ris V.  Mills,  28  id.  44;  Oibson  v.  Rees,  60  id.  383.)     Hence  the  rule 

J  is  as  well  established  at  law  as  it  is  in  equity,  that  the  debt  is  the 

\  principal  thing,  and  the  mortgage  an  incident.     So,  also,  while  it      ^  i 

is  indispensable  in  all  cases  to  a  recovery  in  ejectment,  that  the      HiJ^vvA*aM  . 
plaintiff  show  in  himself  the  legal  title  to  the  property,  as  set  forth 
in  the  declaration,  except  where  the  defendant  is  estopped  from 
denying  it,  yet  it  does  not  follow  that  because  one  has  such  titleN 
1  he  may,  under  all  circumstances,  maintain  the  action, — and  this  J 
I  is  particularly  so  in  respect  to  a  mortgage  title.     Such  title  exists  \ 
for  the  benefit  of  the  bolder  of  the  mortgage  indebtedness,  and  it  I 
can  only  be  enforced  by  an  action  in  furtherance  of  his  interests, —  J 
L  that  is,  as  a  means  of  coercing  payment.     If  the  mortgagee,  there- 
fore, should,  for  a  valuable  consideration,  assign  the  mortgage  in- 
debtedness to  a  third  party,  and  the  latter,  after  default  in  pay- 
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raent,  should  take  possession  of  the  mortgaged  premises^  ejectment 
would  not  lie  against  him  at  the  suit  of  the  mortgagee,  although  the 
legal  title  would  be  in  the  latter,  for  the  reason  it  would  not  be  in 
the  interest  of  the  owner  of  the  indebtedness.  In  short,  it  is  a  well 
settled  principle,  that  one  having  a  mere  naked  legal  title  to  land  in 
which  he  has  no  beneficial  interest,  and  in  respect  to  which  he  has 
no  duty  to  perform,  can  not  maintain  ejectment  against  the  equita- 
ble owner,  or  any  one  having  an  equitable  interest  therein  with  a 
present  right  of  possession.  This  case,  with  a  slight  change  of  the 
circumstances,  would  afford  an  excellent  illustration  of  the  prin- 
ciple. Suppose  the  present  plaintiff  had  obtained  possession  under 
his  eqtiitable  title  to  the  note  and  mortgage,  and  the  heirs  of 
Keams,  who  hold  the  legal  title,  had  brought  ejectment  against 
him,  the  action  clearly  could  not  have  been  maintained,  for  the 
reasons  we  have  just  stated.  But  it  does  not  follow,  because  such  ^''  ^ 
an  action  would  not  lie  against  him,  that  he  could,  upon  a  mere 
equitable  title,  maintain  the  action  against  others.  {Cottrell  v. 
Adams,  2  Biss.  351;  9  Myers^  Fed.  Dec.  240.)  The  question  in 
that  case  was  almost  identical  with  the  question  in  this,  and  the 
court  reached  the  same  conclusion  we  have.  See,  also,  Speer  v- 
Hadduck,  31  111.  439. 

For  the  reasons  stated,  the  judgment  of  the  court  below  is  re- 
versed, and  the  cause  remanded  for  further  proceedings  not  incon- 
sistent with  this  opinion.^ 

Judgment  reversed, 

'See  Torrey  v.  Deavitt,  53  Vt.  331  (1881) ;  Jordan  v.  Cheney,  74  Me.  35^ 
(1883). 
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,  MATTHEWS  v.  WALLWYN. 

High  ConuT  of  Chancery,  1798.  y^^OffthAA^ «     'hfati^Ud^ 

(4  7ca.  118.)  /^fe-  ^:^/-*  .^f^e^-e-  f- 

Thomas  Matthews,  being  tenant  for  life  of  real  Istates.  411)01160 


^JU^U 


r^ 


to  Wallwyn  Shepheard,  who  was  Insjiolicitor,  to  procure  him  the  z^'  ^    ^C^  , 
^m  of  2000i     Shepheard  accordingly  procured  Johp  Baker  to  ad-  c^^y  /    ,    *  / ' 
vance  that  sum  upon  the  mortgage  of  the  estates,  of  which  Mat-  jr^    ^^6 4J- 
thews  was  tenant  for  life,  and  an  assignment  of  a  policy  of  in«  'Th    ^*Ajf  r^J 
surance  for  2000Z.  made  by  Matthews  for  his  life  in  Jjmua^,  1788.  /cu    uJiaf^^- 
That  mortgage  and  assignment,  dated  the  20th  of  May,  1788,  were  li^Q_^Ji  ^>*^t<— 
executed  accordingly  to  Baker,  his  executors,  administrators  and  4J         ^  in^JM 
assigns,  for  ninety-nine  years,  if  Matthews  should  so  long  live,  sub^  .    -^^^ettjui 
ject  to  redemption;  with  a  covenant,  that  Matthews  would  keep  ^  a-tS- 

the  said  sum  of  2000Z.  insured  for  his  life.  «^^rf  p^  //T 

Baker  having  been  afterwards  paid  by  Shepheard.  Matthews  gave   ^te<JLA  tuu    ^ 
Shepheard  a  bond  for  2000Z..  dated  the  25th  of  March,  1791,  and  ^-^^  ^  ?fcytiu. 
by  indentures  of  the  same  date  the  mortgage  and  the  policy  of  in-  SMiAic^C^  "^ 
surance  were  assigned  to  Shepheard.     In  January,  1792,  Shep-  ZjyZ        ^e^ 
heard  borrowed  from  Hercy  and  Co.,  bankers,  the  sum  of  2000Z./  '?^L       ^  -r— 
and  on  that  occasion  he  deposited  with  them  the  indentures  of  the  ^^~;    ^^y*^ 
20th  of  May,  1788,  and  the  25th  of  March,  1791,  and  the  bond  r^-uS^  - 
and  the  policy  of  insurance,  and  a  note,  under  his  hand,  declaring 
th^t  the^said  instruments  were  deposited  as  a  security  for  that 
sum  with  interest.     In  March,  1794,  Hercy  and  Co.  calling  for  re- 
payment, Shepheard  applied  to  Wallwyn  and  Co.,^ bankers,  to  open 
an  account  with  him;  requesting  them  to  lend  him  2000?.,  and 
proposing  to  deposit  the  deeds  and  securities  then  in  the  hands  of 
Hercy  and  Co.,  as  a  security,  and  representing  that  it  would  be  nec- 
essary to  have  part  of  such  moneys  for  the  purpose  of  redeeming 
them,  before  he  could  deliver  them  to  Wallwyn  and  Co.     They  con- 
sented to  open  an  account  with  him,  and  to  advance  or  give  him 
credit  for  the  sum  of  2000Z.  upon  the  proposed  security  and  the 
farther  security  of  his  note.     On  the  21st  of  March,  1794,  they  ad- 
vanced  him  the  sum  of  lOOOZ.  for  the  purpose  of  redeeming  the  se- 
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curities;  and  upon  the  24th  of  March  he  deposited  all  the  said 
securities  with  them,  and  gave  them  his  promissory  note  at  three 
months  for  2000Z.  and  interest^  and  he  wrote  a  note  declaring  the 
purpose  of  the  deposit.  Afterwards,  before  the  24th  of  June, 
1794,  he  drew  upon  them  to  the  amount  of  1431/.  9g.  4d.  exclusive 
of  the  1000/.  originally  advanced.  They  received  upon  his  account 
only  600/.,  and,  upon  the  24th  of  June,  1794,  when  his  note  became 
due,  the  balance  due  to  Wallwyn  and  Co.  was  1856/.  13^.  5d.  In 
January,  1795.  Shepheard  became  a  bankrupt.  By  indentures, 
dated  the  29th  of  September,  1797,  executed  in  pursuance  of  a  de- 
cree made  at  the  Bolls  upon  the  14th  of  June,  1797,  upon  a  bill  filed 
by  Wallwyn  and  Co.  in  December,  1794,  the  assignees  of  Shepheard 
ed  all  the  said  securities  to  the  plaintiffs  m  that  cause.     Mat- 


assi 


thews  was  made  a  defendant  in  that  suit;  but  before  the  hearing 
the  plaintiffs  had  the  bill  as  against  him  dismissed  with  costs. 

Shepheard,  as  the  attorney  and  solicitor  of  Matthews,  was  in  the 
habit  of  receiving  and  paying  large  sums  of  money  upon  his  ac- 
count, and  the  premiums  upon  the  policy  of  insurance  were  paid 
by  him,  and  charged  in  account  with  Matthews.  Upon  the  bank- 
ruptcy of  Shepheard,  Wallwyn  and  Co.  paid  one  premium  upon 
th^t_poIicy,  which  became  due  in  January,  1795.  By  an  account 
jettled^nd  signed  by  Matthews  and  Shepheard  upon  the  11th  of 
T)ctober,  1794,  a  balance  of  4400/.  appeared  due  to  Shepheard. 
Matthews  had  no"  notice  of  Stiepheard's  transactions  with  Hercv 
and  Co.  and  Wallwyn  and  Co.  as  to  the  securities  assigned  to  him 
by  Matthews,  till  the  bill  was  filed  against  him  in  December,  1794. 

,This  bill  was  filed  bv  Matthews  against  Wallwyn  and  Co.  and 
against  the  assignees  of  Shepheard,  who  was  dead,  prayinf^  that 
the  assignees  of  Shepheard  may  be  decreed  to  come  to  a  f  air  settle- 
ment  of  accounts  depending  between  the  plaintiff  and  ghppjiPArd ; 


"^d  that  the  plaintiff  may  be  at  liberty  to  redeem  the  mortgaged 
premises,  if  any  thing  shall  appear  to  be  due  from  him  upon  the 
settlement  of  accounts  in  respect  of  the  said  mortgage;  and  that 
the  defendants  Wallwyn  and  Co.  may  re-convey  and  re-assign  to 
the  plaintiff  the  mortgaged  premises,  and  deliver  up  the  said  securi- 

•  ties  to  be  cancelled ;  and  that  they  may  be  restrained  by  injunction 
from  proceeding  at  law — the  plaintiff  offering  to  pay  what,  if  any 
thing,  shall  appear  to  be  ^ue  from  him  upon  the  aforesaid  settle- 
ment oT^counts  on  account  of  the  said  mortgage 

The  .bill  charc^ed  jhat  the  plaintiff,  having  been  informed  by 
some  of  Shepheard^s  fnenda  that  he  was  in  an  embarrassed  situa- 
tion, but  that,  if  the  plaintiff  would  give  him  a  security  for  the 
balance  then  due  to  him,  it  would ^e  of  infinite  service  to  him  in 
enabling  him  to  settle  with  his  creditors,  and  the  plaintiff  ^eing 
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willing  to  assist  Shepheard^  and  imagining  himself  to  be  more  in 
debt  to  him  than  he  really  was,  promised  to  do  so,  when  the  account 
should  be  properly  made  out  and  settled.  In  a  few  hours  Shep- 
heard .produced  an  account,  and  requested  the  plaintiff  to  sign  it; 
and  the  plaintiff  did  sign  it  at  his  earnest  solicitation^  and  upon 
his  agreeing  to  permit  the  plaintiff  to  take  it  into  the  country  for 
the  purpose  of  examining  it  and  making  such  alterations  as  should 
be  proper.  The  plaintiff  has  since  discovered  that  Shepheard 
previous  thereto  had  received  for  the  plaintiff^s  use  divers  sumaj^ 
money,  for  which  he  had  not  given  the  plaintiff  credit  in  the  ac- 
count; and  that  if  such  sums  together  with  several  sums  received 
by^him  since  signing  the  account  were  deducted,  a  considerable  bal- 
ance woulg  be  due  to  the  plaintiff ;  especially  as  he  has  also  discov- 
ered that  several  sums,  with  which  he  was  charged  in  the  account 
as  having  been  paid  by  Shepheard,  were  not  paid  by  him. 

The  defendants  Wallw}^!  and  Co.,  by  their  answer,  submitted  that     j  .,,       ^ 
Shepheard  being  the  plaintiff's  attorney  was  sufficient  notice  to   ^^^  Qa^mj^  ^ 
him,  and  that  they  are  entitled  to  a  specific  lien  upon  the  mort-  "m?i»  • 
gaged  premises  and  securities  in  respect  of  the  sum  of  1855Z.  13g. 
hd.,  the  balance  due  to  them  from  Shepheard  upon  the  24th  of 
June,  1*^94,  wjiether  the  said  sum  of  20007r"wa3  or  was  not  due 
from  the  plaintiff  to  Shepheard  when  the  defendants  advanced  the 
said  2000Z.  upon  the  said  securities,  or  whether  the  same  was  or_ 
was  not  afterwards  satisfied  or  paid  to  Shepheard  by  the  plaintiff, 
oir  by  reason  of  monies  received  by  Shepheard  upon  his  account; 
and  that  they  ought  not  to  be  restrained  from  proceeding  by  eject- 
ment to  recover  possession. 

The  assignees  of  Shepheard  by  their  answer  submitted  to  ac- 
count^  

T-  ?J[r*^  '     "^^  cause  was  heard  upon  bill  and  answer.    When  it  was  first 

'JJ^      M   '  T)  opened,  the  Lord  Chancellor  directed  it  to  stand  over,  that  it  might 

^^*^*    ^  "      be  formally  argued ;  considering  the  point  to  be  new,  and  of  great 

^i/OJ^  If^^  *  importance,  as  it  might  affect  the  general  credit  of  mortgages. 

0  Lord    Chancellor    [Loughborough]  :    In    this    cause    the 

question   was    only   whether    the    assignee   ol    &   mortgage    J^flQ^O 
a   right   to   be  paid   according   to   the   sum   that   appeared   due^'^^'^^^^"*'^^-^ 
upon  the   mortgage  deed,  whatever  might  be  the   state  of  the  y 

account  between  the  mortgagor  and  mortgagee.    The  circumstances     J-zJ^Jk^ ^ 
had  nothing  in  them  so  particular  as  to  vary  at  all  the  general  ques-    Q     ■* 
tion.     Matthews  had  created  a  mortgage,  upon  which  Shepheard    /J^// 
had  adv'anced  money;  and,  Shepheard  being  his  attorney,  the  pur-    'tii^  ^^"^ 
pose  of  creating  the  mortgage  was  that  money  might  be  raised  for  iLc^  h.<-#    ^ 


the  use  of  Matthews.     Shepheard  ought  not  to  have  made  any  use  ^_^ 

of  the  mortgage  but  for  the  purpose  for  which  it  was  created,  viz.,       }f^    "  £ 


^ 
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to  raise  money  for  Matthews ;  but  he  thought  fit  to  assign  the  mort- 
gage  without  the  privity  of  the  mortgagor,  and  the  assignee  now 
claims  to  hold  the  mortgage  to  the  full  extent  of  the  sum  appearing 
)on  the  face  of  the  deed. 


the  cause  came  on  before  me,  ja  ca^e  was  referred  to  in 
which,  it  was  supposed,  Lord  Thurlow  had  entertained  an  idea,  but 
not  decided,  that  a  mortgagor  having  permitted  the  mortgage  deed 
without  any  indorsement  upon  it  to  be  in  the  possession  of  the  mort- 
gagee, an  assignee  taking  from  that  mortgagee  might  have  a  right 
to  hold  that  mortgage  to  the  full  extent  of  it  against  the  mortgagor 
who  permitted  the  mortgagee  to  deal  with  and  to  make  a  security 
upon  it.  It  was  also  supposed  that  in  practice  there  is  no  occasion 
to  make  the  mortgagor  a  party;  and  in  some  cases  it  may  not  be 
possible  to  make  him  a  party  to  the  assignment ;  and  that  to  hold 
that  the  assignee  of_a  mortgage  is  bound  to  settle  the  accounts  of 
the  person  from  whom  he  takes  the  assignment,  wouTd  tend  to  em- 
barrass transfers  of  mortgages.  I  have  got  all  the  information  I 
"could,  and  1  think  i  have  got  the  best.  The  result  is  that  persons 
most  conversant  in  conveyancing  hold  it  extremely  unfit  and  very 
rash,  and  a  very  indifferent  security,  to  take  an  assignment  of  a 
mortgage  without  the  privity  of  the  mortgagor  as  to  the  sum  really 
due;  that  in  fact  it  does  happen  that  assignments  of  mortgages 
are  taken  without  calling  upon  the  mortgagor;  but  that  the  most 
usual  case  where  that  occurs  is  where  it  is  the  best  security  that 
can  be  got  for  a  debt  not  otherwise  well  secured,  and  it  is  not  in 
the  course  of  transferring  mortgages,  but  of  raising  money  upon 
such  securities ;  but  no  conveyancer  of  established  practice  would 
recommend  it  as  a  good  title  to  take  an  assignment  of  a  mortgage 
without  making  the  mortgagor  a  party  and  being  satisfied  that  the 
money  was  really  due. 

With  regard  to  the  case  that  was  quoted,  I  believe  that  from  the 
circumstances  of  the  first  order  that  was  made,  there  might  have 
been  some  doubt  expressed  at  the  time  upon  the  point.  The  bill 
was  filed  by  Lunn  and  others,  assignees  of  Lodge,  a  bankrupt, 
against  St.  John.  According  to  the  state  of  the  case  T  have 
had,  Lodge  made  a  mortgage  to  Pitman,  who,  being  indebted  to 
St.  John,  made  an  assignment  to  him  for  a  sum  less  in  fact  than  the 
sum  due  upon  the  mortgage.  It  was  stamped  and  signed,  but  not 
sealed.  Lodge  and  Pitman  both  became  bankrupts.  The  bill  was 
filed,  insisting  that  nothing  was  due  upon  the  account  between 
their  estates.  The  defendant  St.  John  insisted  that  tbe_p]aintifls 
must  redeem  him,  who  was  a  fair  mortgagee,  and  had  nothing  to 
do  with  the  account.  Lord  Thurlow  in  the  decree  gave  special  di- 
rections to  the  Master  to  inquire  what  was  due  at  the  time  of  the 
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jnortgage^  what  was  due  at  the  time  of  the  assignment,  and  what 
remained  due — saving  the  point,  how  far  St.  John  would  be  aflEected, 
till  after  the  report  upon  that  special  direction.  It  came  on  upon 
the  report  before  the  Lords  Commissioners,  the  Master  having  re- 
ported that  Pitman  was  indebted  to  Lodge  in  7000Z.  By  the  order 
made  upon  that  report  it  was  declared  that  the  assignments,  dated 
the  13th  of  February,  1755,  and  May,  1776,  made  by 
Pitman  to  the  defendants  St.  John  and  Muilman  are  to  be  deemed 
null  and  void  against  the  estate  of  Lodge,  the  bankrupt,  and  are 
to  be  delivered  up  by  the  defendants  St.  John  and  Muilman  to  the 
plaintiff,  the  surviving  assignee  of  Lodge,  to  be  cancelled ;  that  all 
deeds  and  writings  relating  to  the  estate  of  Lodge  be  delivered  up 
upon  oath ;  and  that  the  defendants  join  in  reconveying  the  estate. 
The  final  result  therefore  was  that,  nothing  being  due  upon  the 
original  mortgage,  the  two  assignees  of  it  took  no  benefit  by  the 
assignments.  Therefore  that  case  is  a  direct  authority  in  favor  of 
Matthews. 

The  cases  decided,  and  long  decided,  in  Precedents  in  Chancery 
and  Vernon,  seem  also  to  bear  very  much  upon  it;  where  it  was 
made  a  question,  now  perfectly  settled,  that,  as  between  the  mort- 
gagee and  the  persons  claiming  under  him,  without  the  privity  of 
the  mortgagor  they  cannot  add  to  what  is  due,  settle  the  account, 
or  turn  interest  into  principal.  The  mortgagee  having  been  in 
possession,  the  assignee  is  bound  to  settle  the  account  of  the  rents 
and  profits  received  by  the  mortgagee,  from  whom  he  takes  the  as- 
signment. Considering  the  general  principles  upon  which  this 
Court  acts  with  regard  to  mortgages,  I  have  no  difficulty  in  de- 
<?iding  the  point.     It  is  true  there  is  a  legal  estate  or  term ;  but  it 


/ 


must  be  apparent  upon  the  face  of  the  title  that  it  is  not  an  abso- 


ipo  

lute  conveyance  of  the  term  or  legal  estate,  but  as  a  security  for  a 
debt;  and  the  real  transaction  is  an  assignment  of  a  debt  from 
A.  to  B. — that  debt  collaterally  secured  by  a  charge  upon  a  real  es- 


tate.  The  debt  therefore  is  the  principal  thing;  and  it  is  obvious 
that  if  an  action  was  brought  upon  the  bond  in  the  name  of  the 
mortgagee,  as  it  must  be,  the  mortgagor  shall  pay  no  more 
than  what  is  really  due  upon  the  bond;  if  an  action  of  cov- 
enant was  brought  by  the  covenantee,  the  account  must  be  settled 
in  that  action.  In  this  court  the  condition  of  the  assignee  cannot 
be  better  than  it  would  be  at  law  in  any  mode  he  could  take  to  re-i 
cover  what  was  due  upon  the  assignment. 

Therefore  the  plaintiff  must  be  at  liberty  to  redeem  upon  pay- 
ment oj  what  the  Master  shall  find  duo  upon  the  original  mortgage 
from  him  to  Shepheard.  I  will  direct  the  account  exactly  in  the 
same  wav  as  Lord  Thurlow  made  the  direction  in  the  case  I  have 


m  (y}<> 
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cited :  an  account  of  what  was  due  at  the  time  of  the  mortgage,  what 
was  due  at  the  time  of  the  assignment,  and  what  remains  due.^ 

The  account  in  that  case  was,  I  apprehend,  changed  by  transac- 
tions subsequent  to  the  mortgage;  however,  I  do  not  know  that. 


'^tCty-  f*^^^n  Ch^^ 

PAKKER  V.  CLARKE.  d^rJT^^     VUt 

Chancbry — The  Rolls  Court,  1861.  'iULdajfu^  "/^  Cft^ 

(30  !,»...  «.)  W0>^  'i 

William  Gray  Cruchley  was,  under  the  will  of  his  father,  exititled^U/^jj^|>^^ 
to  a  share  of  his  real  and  personal  estate.  ^a     j^     r 

By  an  indenture  dated  the  6th  of  July,  1849,  William  George  *^^^'  ^* 
Cruchley  conveyed  and  assigned  to  Mr.  Thomas  all  his  estate  and  ^rZf-C/  ^ 
interest  under  the  will  for  securing  95Z.  This  mortgage  was  exe-  /^M*  *^^/*^ 
cuted  while  William  George  CruchleY  was  in  prison  for  debt,  and^jJj^cxL  y^ 
the  Court,  after  weighing  the  evidence,  came  to  the  conclusion  that  JU^ii^j^ 
it  was  given  without  consideration  and  under  a  promise  to  release* -^^  ^ i/rf 
the  mortgagor  from  prison,  which  was  never  performed.  ^tH,*       ^ 

On  the  12th  July,  1849,  Thomas  transffiired  tETs  mortgage  to  l^f[  fWr 
thg^ftfendflTit  Clarke^  who  had  notice  of  the  circumstances  under  CtJUj4^ 
which  it  had  been  obtained,  and  in  July,  1860,  Clarke  deposited  the  CP^uJH  fi 
mortgage  and  transfer  with  Phillips  to  secure  the  payment  of  x^  PUf^ 
moneys  due  and  to  become  due.  Phillips  had  no  notice  of  the  cir-  -//  ^^. 
cumstanceg^under  which  the  mortgage  had  been  obtained^  .     J    ^Jl 

1'his  bilFwas  filed  against  Clarke  and  Phillips  for  a  declaration  ^^  \y 
that  the  mortgage  deed  was  void,  and  for  an  order  for  its  delivery  £o^  f^^. 
up  to  be  cancelled.  t>M  m.       " 

Mr.  Follett  and  Mr,  Ellis,  for  the  plaintiff,  contended  that  the  C^ 
deed  was  void,  and  that  Phillips,  having  a  mere  equitable  title  to    - 
what  might  be  due  on  the  mortgage,  could  only  claim  such  interest   /^aJ  *j/i 
as  Clarke  was  entitled  to.  ^U^/C/  ^i 

Mr,  Bagshawe  and  Mr,  J,  Napier  Higgins,  for  Clarke,  contended 

'*gt  i8  settled  thaty  if  an  asBignment  of  a  mortgage  is  taken  without  the 
intervention  of  the  mortgagor,  whatever^he  assignee  pays  he  can  claim 
nothing  under  the  assignment  but  what  is  actually  due  between  the  mort- 
gagor and  mortgagee;  and  I  think  that  rightly  settled.  I  would  not  say 
so,  but  that  I  know  Lord  Kenyon  entertained  a  doubi  of  Lord  Rosslyn's 
decision  upon  that  subject."— Per  Lord  Eldon  in  Chamhera  v.  Ooldicin,  9 
Ves.  264,  264  (1804).  The  reference  is  to  the  decision  of  Lord  Lough- 
borough (subsequently  created  Lord  Rosslyn)  in  the  principal  case. 
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that  the  evidence  failed  in  shewing  that  no  consideration  had  been 
given  for  the  mortgage. 

Mr.  Lloyd  and  Mr.  LococJc  Webb,  for  Phillips,  argued  that  he 
was  a  purchaser  for  valuable  consideration  without  notice,  and  that 
he  was  entitled  to  hold  the  deed  until  he  had  been  paid  what  was 
due  to  him;  that  the  mortgagor,  having  enabled  Clarke  to  obtain 
money  on  the  faith  of  this  deed,  could  not  set  it  aside  without 
paying  what  had  been  actually  advanced  on  it  by  Phillips. 

The  following  authorities  were  cited  in  the  course  of  the  argu- 
ment: Powell  on  Mortgages,  Vol.  2,  p.  589  (6th  edit.) ;  Walley  v. 
Walley,  1  Vem.  484;  The  Earl  of  Aldborough  v.  Frye,  West's  Rep. 
221 ;  7  CI.  &  Fin.  436 ;  George  v.  MilbanJce,  9  Ves.  190.  The  cases 
of  Reynell  v.  Sprye,  8  Hare,  222 : 1  De  G.,  M.  &  G.  660 ;  and  Cockell 
V.  Taylor,  15  Beav.  103,  were  also  referred  to. 

The  Master  op  the  Rolls  [Sir  John  Romilly]  : 

I  am  of  opinion  in  this  case,  that  the  deed  must  be  delivered  up. 
The  first  question  to  be  considered  is  whether  the  deed  is  not  void, 
being  a  mortgage  deed  for  which  no  consideration  was  given,  and 
having  been  obtained  from  a  person  in  prison,  under  promises  to 
release  him,  which  were  never  realized. 

JThis,  I  am  of  opinion,  is  the  state  of  the  case : — [His  Honor  here 
examined  the  evidence  and  proceeded:] — The  result  is  that  in  my 
opinion  it  is  proved  that  no  consideration  was  given  for  the  mort- 
gage deed  and,  as  against  Clarke,  it  must  be  delivered  up  to  be  can- 
celled. 

)With  respect  to  Phillips,  T  am  of  opinion  he  could  only  take  what 
Clarke  could  give  him,  and  that  he  cannot  stand  in  a  better  situa- 
tion than  Clarke  himself.  Phillips  must  therefore  deliver  up  the 
deeds,  and  his  only  remedy  will  be  against  Clarke.  ^  / 

WEBB  V.  COMMISSIONERS  OF  HERNE  BAY.  :>e^  MJxuMi^i^  i^^^ 
Court  op  Qfeen's  Bench,  1870.  A^  "^^^  s  T^  uM' ^^^ 
(L.  B.  5  (?.  B.  642.V  g^  ^   ^,5^  ^ 

An  action  commenced  by  writ,  with  an  indorsement  that  the 
plaintiffs  intended  to  claim  a  writ  of  mandamus  to  command  the   %,£f5/IjJL  ~~hr 
defendants  to  apply  all  the  money  raised  or  to  be  raised  under  or  ^b^^^     ~iti>i\ 
by  virtue  of  3  and  4  Wm.  TV.,  c.  55.  in  the  manner  prescribed  by   y^-^v      y^ 

'A  short  statement  of  facts  is  substituted  for  that  ^ven  in  the  report.      ^  y^     y^ 


^  Mt^cMl^-  ^  ./ 
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8. 123  of  that  act.    At  the  trial  a  verdict  was  taken  for  the  plaintiffs, 
subject  to  a  case. 

The  defendants  are  a  body  corporate^  incorporated  by  the  said  act 
for  the  purpose  of  local  improvement,  and  empowered  by  the  act  to 


levy  rates  and  to  borrow  money  at  interest,  mortgaging  the  rates 
and  issuing  debentures  for  that  purpose.  The  form  of  the  de- 
bentures  was  prescribed  by  the  act,  which  also  made  them  capable 
of  assignment  in  the  form  provided.  Further,  the  commissioners 
were  declared  incapable  of  taking  or  entering  into  any  bargain  or 
contract  under  the  act,  anda  penalty  was  prescribed  for  so  doing. 
In  1835  the  defendants  bought  large  quantities  of  bricks  of  David 
Halket.  one  of  the  commissioners,  who  was  a  brick  and  tile  manu- 
facturer,  and  in  payment  therefor  issued  to  him  certain  mortgage 
securities  of  £100  each,  in  the  form  prescribed  by  the  act,  and  which 
were  duly  registered.  The  mortgages  were  in  the  form  of  grants 
of  the  rates  levied  by  the  commissioners  to  David  Halket.  his  exec- 
utors,  administrators  and  assigns.  No  money  was  actually  paid  by 
Ualket  to  the  commissioners.  The  ^mortgages  so  granted  to  him 
were  duly  transferred  to  the  testator  of  the  plaintiffs,  who  had  no 
notice^  the  circumstances  under  which  they  were  issued.  Xo 
part  of  the  principal  or  interest  of  the  mortgage  debt  has  ever  been 
paid.  Section  123  of  the  act  above  referred  to  authorizes  the  com- 
missioners to  apply  the  money  to  be  raised  by  them  in  discharging 
Buch  interest  and  principal. 

The  questions  for  the  opinion  of  the  Court  were : — 
1st.  Whether  the  plaintiffs  are  entitled  to  recover  in  this  action 
any  and,  if  so,  what  sum  as  damages  in  respect  of  arrears  of 
interest  on  the  six  mortgages  or  any  of  them. 

2nd.  Whether  the  plaintiffs  are  entitled  to  a  writ  of  mandamus  in 

the  form  endorsed  on  the  writ. 

^  CocKBURX,  C.  J.     By  3  &  4  Wm.  4  c.  cv.  a  local  Act,  which  pro- 

CiMi  -    vided  for  the  paving,  cleansing,  lighting,  and  improving  the  town 

^^^-'-^c-^^^^^^       of    Heme   Bay,   certain   commissioners    are    appointed:    and    by 

f^Ctvf^  A^/c     s.  119  the  commissioners  have  power  to  mortgage  the  rates  which 

,^£:;^  iA^A  ^ll^.  they  are  empowered  to  levy  under  the  Act  for  the  purposes  which 

cfi/odf-     \0     ^h^y  as  such  commissioners  are  to  execute;  and  the  present  plain- 

jf  V      tiffs  sue  upon  certain  debentures  which  were  issued  by  the  commis- 

^^-^-'^t  sioners  under  that  section ;  and  they  also  claim  a  writ  of  mandamus 

'  requiring  the  commissioners  to  apply  the  money  raised  or  to  be 

raised  under  the  Act  to  the  purposes  of  the  Act.     In  order  to 

construct  certain  buildings  necessary  for  the  purposes  of  the  Act, 

the  commissioners   required   a   quantity   of  bricks,   and   Halket, 

to  whom  the  debentures  were  originally  given,  supplied  the  bricks  in 

•question,  and  instead  of  being  paid  in  cash  he  was  paid  by  deben- 
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tures.     It  is  said  that  the  transaction  in  respect  of  which  the  de-j 
bentnres  were  issued  was  illegal  under  s.   10  of  the  local  Act/ 
inasmuch  as  by  that  section  any  person  acting  as  a  comniissiorier| 
is  prohibited  from  entering  into  any  contract  with  the  commis-l 
sioners ;  and  that,  therefore,  the  sale  of  the  bricks  by  Halket  to  the  \ 
commissioners,  he  himself  being  a  commissioner,  was  an  illegal  j 
transaction.     It  may  be  that  ine  effect  of  this  section  was  to  ^ 
render  the  transaction  illegal  as  regards  the  contract  between  the 
commissioners  and  Halket.     But  as  the  commissioners  have  had 
the  benefit  of  the  contract,  the  question  would  be  whether  or  not 
Halket  could  recover  in  indebitatus  assumpsit  for  goods  sold.     I 
•do  not  think  it  necessary  to   decide  that  question.     I  proceed 
-entirely  upon  the  ground  that  the  defendants  are  estopped  from 
disputing  the  validity  of  the  debentures  in  question.     It  is  true 
the  commissioners  have  power  under  s.  119  only  to  borrow  money, 
And  it  may  be  that  under  the  power  toHborrow  they  were  not 
authorized  to  give  debentures  for  the  purpose  of  paying  for  goods 
and  materials  supplied  to  them  for  the  purposes  of  the  town.     But 
the  commissioners  gave  to  Halket,  in  respect  of  the  bricks  which 
they  got  from  him,  debentures,  in  the  form  prescribed. by  the  Act, 
which  purport  upon  the  face  of  them  to  be  debentures  given  for ) 
money  advanced  to  them.     Halket,  to  whom  the  debentures  were 
originally  given,  has  parted  with  them  for  a  valuable  considera- 
tion to  the  testator  of  the  present  plaintiffs,  who  are  in  the  position 
of  assignees  of  the  original  holder,  and  we  must  take  it  as  a  fact 
that  the  assigneefl  were  perfectly  ignorant  of  anv  illegality  in  the 
original  transaction  either  as  regards  Halket  being  a  commissioner, 
and  therefore  prohibited  from  entering  into  such  a  contract  with 
the  commissioners,  or  as  to  the  fact  of  their  being  debentures 
^ven  for  goods  supplied  instead  of  for  money  advanced.    Under 
those  circumstances,  it  is  clear  the  principle  laid  down  in  Pickard  % 
T.  Seal's,  6  A.  &  E.  469,  and  Freeman  v.  Cooke,  2  Ex.  654,  is  im- 
mediately applicable  to  the  present  case,  as  well  also  as  the  doc- 
trine   laid    down    in    the    judgment    of    this     Court    in    the 
•case  to  which  mv  Brother  Blackburn  referred,*  Re   Bahia   and 
San    Francisco    Ry.    Co.,   L.    R.    3    Q.  -B.    584.     In   that    case 
a   railway   company   had   been   deceived   into   registering   shares 
and  granting  certificates  of  registration,  whereby  innocent  persons 
were  induced  to  purchase  those  shares  under  the  belief  that  the 
vendors  were  registered  shareholders,  and  it  was  held  that  the 
company  were  estopped  by  their  own  act  from  denying?  the  right  .. 
of  the  innocent  transferees  of  the  shares  to  be  registered  as  share- /( 
liolders.     I   think   the   principle   of   all    those  cases    is   strictly 
*Upoii  the  argument,  the  report  of  which  is  omitted  here. 
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applicable  to  this.  How  is  a  person  who  takes  for  a  valuable  con- 
sideration such  debentures  as  these  upon  an  assignment,  regular 
in  form,  to  know  under  what  circumstances  they  were  issued? 
The  commissioners  might  be  wrong  in  allowing  these  debentures 
to  go  forth,  knowing  that  they  might  come  into  the'  hands  of  an 
innocent  holder  for  value,  but  according  to  the  principle  of  the 
cases  cited,  they  axe  estopped  from  alleging  that  the  debentures 
were  illegally  issued.  The  debentures  on  their  face  import  a  legal  \ 
consideration,  namely,  the  advance  of  money.  The  defendants 
issued  the  debentures  with  the  knowledge  that  they  were  capable  of 
being  transferred,  and  would  very  likely  be  transferred  to  a  holder 
for  value;  how  can  it  lie  in  their  mouths  to  say  that  the  transaction 
in  respect  of  which  they  gave  these  debentures  was  illegal?  I 
think  on  the  sound  principle  of  the  doctrine  laid  down  in  the  cases 
which  I  have  cited,  such  a  defence  cannot  be  made  available. 

I  confess  I  cannot  see  any  difficulty  in  the  other  points  made,, 
namely,  that  the  first  purpose  to  which  moneys  raised  by  the  com- 
missioners is  to  be  applied  is  that  of  paying  the  costs  and  charges 
of  getting  the  Act.  It  is  true  these  expenses  have  been  met  partly 
by  debentures  which  are  still  unpaid ;  but  that  is  no  answer  to  an 
application  for  payment  on  the  part  of  the  present  holder  of  these- 
debentures. 

It  was  further  contended  that  the  mandamus  claimed  by  the 
plaintiffs  will  not  lie,  because  it  is  possible  that  rates  may 
not  hereafter  be  raised,  and  the  form  of  the  mandamus  ought  to 
have  been  to  levy  rates  out  of  which  to  pay  the  interest  on  the  de- 
bentures; but  it  appears  that  up  to  the  present  time  rates  have 
from  time  to  time  been  levied,  and  if  the  rates  be  levied,  inasmuch 
as  the  commissioners  are  bound  under  the  Act  to  pay  interest  upon 
the  debentures  which  they  have  issued,  the  mandamus  will  operate 
and  compel  payment  of  the  amounts  claimed  in  this  action.  If, 
owing  to  the  form  which  this  mandamus  assumes,  the  commis- 
sioners desist  from  levying  the  rates,  the  consequence  will  be  that 
a  further  mandamus  will  be  required,  commanding  the  commis- 
sioners to  levy  a  rate  for  the  express  purpose  of  paying  the  interest ; 
but  I  think  we  are  fairly  entitled  to  presume  that  that  which 
has  been  done,  and  which  is  a  part  of  the  duty  of  the  commis- 
sioners to  do  under  the  provisions  of  the  Act,  will  continue  to  be 
done. 

Blaokbuiin,  J.  I  am  of  the  same  opinion.  The  plaintiffs  claim 
in  the  present  action  a  writ  of  mandamus  commanding  the  defend- 
ants to  pay  any  money  raised  or  to  be  raised  under  and  by  virtue 
of  3  &  4  Wm.,  4  c.  cv.,  in  the  manner  prescribed  by  s.  123  of  that 
Act.     That  is  the  duty  they  require  the  commissioners  to  fulfil, 
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irtating  that  the  plaintiffs  are  personally  interested  in  the  fulfilment 
of  it.  When  we  turn  to  s.  123  we  find  it  requires  the  defendants  to 
apply  BO  much  money  as  may  be  raised  under  the  Act,  in  the  first 
place  in  defraying  its  expenses,  in  the  next  place  in  paying  the 
interest  upon  the  bonds  and  debentures,  and  afterwards  in  paying 
for  the  works  and  purposes  of  the  Act.  The  plaintiffs  are  person- 
ally interested  in  having  the  money  applied  as  provided  by  the 
Act;  and  if  the  commissioners  have  departed  from  their  duty  of 
properly  applying  the  money  and  causing  the  interest  to  be  paid, 
the  plaintiffs  are  entitled  to  a  mandamus. 

It  is  said  that  the  commissioners  will  not  raise  any  money  in 
future;  and  if  the  plaintiffs  had  anticipated  that,  they  might  have 
<M)me  to  the  Court  for  a  mandamus  not  only  to  command  the  com- 
missioners to  apply  the  money,  but  to  levy  rates  to  raise  it;  but  I 
aee  no  objection  to  granting  a  mandamus  in  the  limited  form  in 
which  it  is  asked  for,  though  probably  the  plaintiffs  may  be  entitled 
to  demand  another  in  a  d ifferent  form  at  some  future  time. 

The  next  question  is,  are  the  plaintiffs  personally  interested  in 
the  fulfilment  of  the  duty  created  by  the  statute;  or,  in  other 
words,  are  they  the  holders  of  the  six  debentures  in  such  a 
manner  as  to  have  the  right  to  have  them  enforced  against  the 
defendants?  Bv  s.  119  the  commissioners  are  authorized  to  borrow 
and  take  up  at  interest  any  sum  of  money  upon  the  credit  of  the 
rates  authorized  to  be  raised  under  the  Act,  but  so  that  there  shall 
not  be  owing  upon  the  securities  at  any  one  time  more  than  5000Z., 
and  toiies  quoties,  to  pay  off  and  renew  the  loans,  and  the  form 
of  mortgage  is  given  in  the  Act.  And  that  form  commences  with 
the  statement  on  the  face  of  it  that  the  commissioners  have 
borrowed  a  particular  sum  of  money  of  a  particular  individual  upon 
the  credit  of  the  rates.  Section  120  provides  the  mode  in  which  a 
person  who  has  the  mortgage  may  assign  and  transfer  it;  s.  121 
enacts  that  there  shall  be  no  preference  by  reason  of  priority  of  the 
date  of  the  mortgages.  S.  122  requires  that  a  book  shall  be  pro-* 
vided  in  which  copies  of  the  mortgages,  securities,  and  transfers 
shall  be  entered  and  registered,  to  be  open  to  inspection ;  and  then 
it  enacts  that,  after  such  entry,  every  such  transfer  ''shall 
entitle  the  person  to  whom  the  same  shall  be  made,  and  his  exec- 
utors, administrators,  and  assigns  to  the  benefit  of  the  security 
thereby  made  or  transferred.^^  So  that  the  effect  of  the  statute 
is  this,  the  commissioners  may  borrow  money  and  give  a  form  of 
mortgage  which,  on  the  face  of  it,  states  expressly  that  they  have 
borrowed  a  particular  sum  of  money;  the  mortgage  may  be  trans- 
ferred, and  when  it  is  entered  in  the  register  which  thev  are 
hound  to  keep,  the  transferee   shall  have  the  benefit   of  that 
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security.  The  plaintiff's  testator  has  bond  fide  taken  a  transfer  of 
six  mortgages,  on  the  face  of  which  it  is  expressly  stated  that  the 
commissioners  have  borrowed  from  Halket  (who  is  the  person 
named  in  the  mortgage)  six  sums  of  lOOZ.  each.  The  commis- 
sioners knew  from  the  Act  that  these  mortgages  when  so  granted 
might  be  transferred  to  a  person  on  the  faith  of  the  matters  stated 
in  themi  They  knew  from  the  Act  that  such  transfer  might  be 
made  and  might  be  entered  on  the  register,  and,  when  registered, 
the  security  might  be  transferred.  That  being  the  state  of  things,, 
the  plaintiffs,  who  are  the  bona  fide  holders  of  the  mortgages,  de- 
mand the  payment  of  the  interest  on  the  mortgages,  and  the 
commissioners  deny  their  liability  to  pay  on  the  ground  that  the 
matters  stated  on  the  face  of  the  mortgages  are  incorrect  and 
untrue.  The  law  laid  down  in  Freeman  v.  CooJce,  6  A.  & 
E.  469,  and  In  re  Bahia  and  San  Francisco  By,  Co.,  L.  R. 
3  Q.  B.  583,  is  very  clear,  that  when  a  person  has  made 
a  statement  similar  to  the  present,  he  is  precluded  as  against 
another  person  who  has  bona  fide  acted  upon  it  from  denying 
the  truth  of  the  statement,  and  consequently  I  hold  that 
the  commissioners,  who  have  stated  on  the  face  of  the  mortgages 
that  Halket  had  advanced  and  lent  the  money  on  the  credit  and 
for  the  purposes  of  the  commmissioners,  are  precluded  as  against 
his  bona  fide  transferees  from  denying  the  truth  of  that  statement. 

Our  decision  on  this  point  disposes  of  the  case.  I  do  not  think  it 
necessary  to  enter  into  the  other  questions.  One  is  that,  inasmuch 
as  the  mortgages  were  given  in  payment  of  a  debt  for  bricks  sold, 
they  could  not  have  been  given  for  money  borrowed.  My  own  im- 
pression is — and  it  is  a  very  strong  impression — that  the  legal 
effect  of  such  a  transaction  is  the  same  as  if  the  commissioners  had 
borrowed  the  cash  and  then  applied  it  in  payment  of  the  debt  for 
bricks ;  and  as  if  the  creditor  had  lent  the  money  upon  the  security 
of  the  debenture,  and  then  received  back  the  identical  coin  in  pay- 
ment of  his  own  debt  for  the  bricks.  I  see  no  objection  to  this 
view  of  the  transaction,  which  I  incline  to  think  valid. 

A  further  objection  was  raised.  It  was  founded  on  s.  10  of  the 
local  Act,  which  provides  that  where  any  commissioner  is  either 
directly  or  indirectly  interested  in  any  bargain  or  contract,  he  shall 
be  disqualified,  and  further  that  no  person  during  the  time  he  shall 
be  such  commissioner  shall  be  capable  of  taking  or  entering  into 
any  such  bargain  or  contract,  nor  shall  any  commissioner  act  in 
any  matter  in  which  he  shall  be  personally  interested.  And  s.  11 
imposes  a  penalty  of  50?.  upon  every  commissioner  who  acts  being 
disqualified.  It  was  contended  that  Halket,  who  had  furnished 
the  bricks  to  the  commissioners,  being  himself  a  commissioner  at 
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the  time>  the  contract  was  illegal  and  void.  It  is  not  necessary  to 
decide  this  question,  and  I  wish  to  guard  myself  from  being  thought 
to  give  any  judgment  on  that  point. 

Mbllor,  J.  I  wish  to  rest  my  judgment  in  this  case  on  the 
general  doctrine  of  estoppel.  I  cannot  distinguish  it  in  principle 
from  In  re  Bahia  and  San  Francisco  Ry,  Co.,  L.  R.  3  Q. 
B.  583,  which  is  founded  on  the  very  salutary  decision  of 
Freeman  v.  Cooke,  2  Ex.  654.  The  local  Act  contemplates 
the  borrowing  of  the  money  for  the  purposes  of  the  works 
of  the  town  of  Heme  Bay,  and  it  gives  a  form  of  mort- 
gage upon  which  the  money  is  to  be  borrowed.  The  form  states 
that  in  consideration  of  the  sum  of  money  advanced  and  lent  upon 
the  credit  of  the  rates  for  the  purposes  of  the  Act,  and  paid  to  the 
treasurer  of  the  commissioners,  they  thereby  grant  and  assign  a 
due  proportion  of  the  rates.  That  was  the  form  of  the  mortgage 
in  this  case.  In  addition  to  that  the  Act,  which  enables  the  com- 
missioners to  raise  money  upon  mortgage  in  that  form,  also  enables 
the  holder  to  assign  the  mortgages.  He  may,  by  a  writing  under 
his  hand,  transfer  the  same  to  any  person,  and  it  gives  the  form  of 
endorsement  by  which  the  transfer  may  be  made.  There  is  a  pro- 
vision for  registering  the  transfer,  and  when  that  is  completed  any 
person  who  is  an  innocent  holder  has  a  complete  title.  The  com- 
missioners, who  have  borrowed  the  money  and  enabled  the  transfer 
of  the  mortgage  to  be  effected,  cannot  afterwards  deny  their  lia- 
bility on  the  ground  that  the  mortgage  was  given,  not  for  money 
lent,  but  for  some  purpose  which  they  allege  to  be  illegal.  On  that 
ground  I  hold  the  plaintiffs  are  entitled  to  the  remedy  they  seek.       ^  i^ 

Lush,  J.     I  also  think  it  is  unnecessary  to  express  any  opinion  ^tfy»  ^»h^^ 
on  the  question  whether,  if  this  action  had  been  brought  by  the  uJcx  Jii      £l  — 
original  mortgagee,  the  commissioners  could  have  set  up  any  de-    q        zJ_    ^ 
fence  against  the  claim ;  because  the  defence,  namely,  his  incapacity   '^^^^'^^'^•-^V'^ 
to  contract  at  the  time  by  reason  of  his  filling  the  office  of  commis-  y^^UffftT^^  , 
sioner,  cannot  be  set  up  against  the  plaintiffs,  his  transferees.    The        ' 
mortgage  security  itself  makes  the  money  payable  to  Halket  or 
his  assigns.     The  Act  of  Parliament  says  that  any  person  entitled 
to  any  security  may  transfer  it  in  the  terms  specified  in  the  Act, 
and  further  that  when  that  transfer  has  been  made  and  registered 
in  the  book  of  the  commissioners — and  this  has  been  registered — 
every  such  transfer  shall  entitle  the  person  to  whom  the  same  shall 
be  made  to  the  benefit  of  the  security  thereby  transferred.     XgwI> 
the  effect  of  those  sections,  I  think,  is  to  make  these  mortsragcs, 
negociable  securities  and  to  attach  to  them  the  incidents  of  no-i 
gociable  securities;  one  of  which  is  that  an  innocent  holder  ^^^\\ 
value,  as  it  is  admitted  the  plaintiffs  are,  acquires  a  title  of  his  own,  j) 
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I  /^unaffected  by  any  infirmity  to  which  the  title  of  his  assignor  might 
I /have  been  subject.  Upon  that  ground^  I  think  the  plaintiffs  are 
/entitled  to  judgment. 

Then  as  to  the  alleged  defect  in  the  prayer  of  the  mandamus, 
I  think  it  is  quite  enough  to  say  that  the  complaint  against  the 
commissioners  is  not  that  they  do  not  make  rates,  but  that  they 
apply  the  proceeds  in  a  different  way  than  that  directed  by  the 
Act  of  Parliament.  It  is  to  be  assumed  they  will  go  on  making 
the  rates  as  they  have  done.  The  mandamus  is  directed  to  the 
misappropriation.  If  it  turns  out  to  be  needful  to  compel  them 
to  do  what  they  have  hitherto  done — ^to  make  the  rates — ^then  a 
mandamus  may  be  applied  for  for  that  purpose. 

Judgment  for  the  plaintiffs. 


Xca  ^  cir  "^L-^     CZjCi*tx4^  -  BICKERTON  v.  WALKER. 


^. 


*^^ '  f^iiu  Supreme  Couht  of  Judicature — Chancery  Division,  1885. 

^nZ/j—    ^m-L^      J^^if-^  (L,  R.  31  Ch.  D,  151.) 

^yvK^/iJU  /c<f*Elizabeth  Qoulston,  who  died  in  18^2,  bequeathed  to  trustees  a 
^'c^jJixj^  fC/17^^^^  ^^  £1000  iipon  trust  to  invest  it  and  pay  the  income  to  Eliz- 
/  J  *  /'i^/abeth  Bickerton,  the  wife  of  John  Bickerton,  for  life,  and  after 
^5  /jimff  ber  death  upon  trust  for  such  children  of  hers  as  should  be  living 
'/^  U_^  f^r  atjieiidefifiasfi,  and  being  sons  should  attain  twenty-one,  or  being 
<iJvtM  ^(f^.  daughters  should  attain  that  age  or  marry,  and  for  such  issue  of  ^f"^ 
(glJ[^  A£!^  any  children  dying  in  Mrs.  Bickerton's  lifetime  as  should  be  living 
;a^  wfHJ^^  ^^  ^^*  Bickerton's  death,  such  children  to  take  their  parent's 
y^  ^  ;share.     The  legacy  was  invested  in  £975  New  £3  per  Cent.  Annu- 

*^*^/^    ^^  In  1879  Mrs.  Bickerton  was  a  widow  with  three  children,  all  of 

£j2^t^€»f   /^^^  whom  had  attained  twenty-one!     Emily  Bickerton,  spinster  (here- 
Jy^v^^  CCtt<jt>^  inafter  called  Miss  Bickerton) ,  was  one  of  them. 
u/  y^^--*^^         ^^  ^^^  ^^^  ^^  February,  1879,  Mrs,  and  Miss  Bickerton  exe- 

f^  f^  Ay^  cuted  a  mortgage  deed  by  which,  in  consideration  of  the  sum  of 
^^  ^T —  £250  therein  expressed  to  be  paid  to  them  by  Ebenezer  Bates,  ^^  the 
^U^    <^^**fy^receipt    and    payment    of    which    said    sum    of    £250    they,    the 

>^     ifmiu^x.     said  .K.  Bickerton  and  E.  Bickerton  the  younger,  do  hereby  ac- 
r»        ^TT//        knowledge,  and  from  the  same  and  every  part  thereof  do  hereby^ 
«  yT^     ^.>r        release  the^said  E.  Bates,  his  executors,  administrators,  and  as- 
"'^  •v-yy        BJgns,^^  tfiey  jointly  and  severally  covenanted  with  Bates  for  the 
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payment  to  him  of  £250  with  interest  at  £7  per  cent,  on  the  10th 
of  August  then  next.  Mrs.  Bickerton  then  assigned  to  Bates  her 
life  interest  in  the  £975  stock  and  a  policy  of  assurance  for  £100 
effected  by  Her  on  her  own  life,  and  Miss  Bickerton  assigned  to 
Bates  her  reversionary  share  in  the  £975  stock  and  a  policy  of 
assurance  for  £300  ettected  by  her  on  her  own  life,  subject,  as 
regards  all  the  interests  assigned,  to  redemption  on  payment  of 
£250  with  interest  at  £7  per  cent,  on  the  10th  of  August  then 
next.  Indorsed  on  the  deed  was  a  receipt  in  the  usual  form,  signed 
by  Mrs,  and  Miss  Bickerton^  acknowledging  the  receipt  of  £250. 

Astley  acted  as  solicitor  for  both  parties  in  this  transaction,  and 
the  deed  was  left  in  his  hanHs!     On  the  11th  of  March,  1879,  the 


mortgage  was  transferred  by  Bates  to  Hunter,,  who  acted  by  his 


own  solicitor.  Walker,  and  gave  full  value  for  the  mortgage  as  a 
mortgageTor  £250^  without  making  any  inquiry  from  the  mort^ 
gagors. 

This  action  was  commenced  by  Mrs,  and  Miss  liickerton  against 
Walker,  Bates,  Astley,  and  Hunter,  alleging  that  the  plaintiffs  had 
only  received  sums  amounting  to  £91  178.  6d.  instead  of  £250, 
that  Bates  was  the  nominee  and  trustee  of  and  for  Walker,  ancl 
that  Bates  and  Astley  acted  under  his  directions,  and  that  Hunter 
had  notice  of  the  above  facts  when  he  took  his  transfer.  ^The 
plaintiffs  asked  that  the  mortgage  might  be  cancelled,  they 
offering  to  pay  the  sum  really  advanced  and  the  interest  thereon, 
and  that  the  transfer  might  be  declared  void  against  the  plain- 
tiffs, or  Jn  the  alternative  that  the  mortgage  might  stand  as  a 
security  for  what  had  been  really  advanced  and  interest,  and  that 
the  plaintiffs  might  have  redemption  on  that  footing,  oras  anotEer 
alteniative,  that  they  might  have  redemption  on  the  mortgage  deed 
as  it  stood. 


It  was  clearly  shewn  that  Walker  was  not  interested  in  the 
mortgage,  and  had  simply  acted  as  Hunter's  solicitor,  and  nol 
ground  was  shewn  for  affecting  either  of  them  with  notice  that! 
the  plaintiffs  had  not  received  the  whole  £250.  Vice-Chancellor 
Bacon  considered  the  plaintiff's  case  not  to  be  proved,  and  gave  a 
judgment  dismissing  the  action  with  costs  as  against  Walker,  and 
dismissing  it  with  costs  as  against  Hunter,  except  so  far  as  it  sought 
the  ordinary  judgment  for  redemption.  The  usual  order  in  a  re- 
demption suit  was  made  against  Hunter,  with  a  direction  that  the 
account  was  to  be  taken  on  the  footing  of  £250  having  been  ad- 
vanced to  the  plaintiffs. 

The  plaintiffs  appealed,  and  the  appeal  was  heard  on  the  16th 
and  17th  of  November,  1885.  The  evidence  as  to  the  circum- 
stances under  which  the  mortgage  was  executed  was  gone  into,  and 
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in  the  opinion  of  the  Court  of  Appeal  was  such  as  would,  if  there 
had  been  no  transfer,  have  made  it  proper  to  decree  redemption  on 
payment  only  of  what  should  be  shewn  to  have  been  actually  ad- 
vanced. Astley  was  abroad  and  Bates  did  not  appear,  so  the 
material  question  was  whether  a  decree  of  that  nature  could  be 
made  against  Hunter. 

Seward  Brice,  for  the  appellants: — I  contend  that  a  mortgage 
can  only  be  enforced  by  a  transferee  to  the  same  extent  as  it  might 
be  enforced  by  the  original  mortgagee.  {Parker  v.  Clarke,  30 
Beav.  54.)  The  transferee  takes  subject  to  the  equities  which 
affect  the  original  mortgagee.    {Norrish  v.  Marshall,  5  Madd.  475.) 

[Fry,  L.  J. : — That  case  only  deals  with  subsequent  transactions 
between  the  mortgagor  and  mortgagee,  the  mortgagor  not  knowing} 
of  the  transfer.] 

The  principle  is  illustrated  by  Matthews  v.  Wallwyn,  4  Ves.  118, 
which  decides  that  a  transferee  takes  subject  to  the  account  between 
the  mortgagor  and  mortgagee.  The  principal  thing  in  the  transac- 
tion is  the  assignment  of  the  debt,  as  said  by  Lord  Eldon  in  that 
case.  The  debt,  until  the  recent  change  in  the  law,  was  only 
assignable  in  equity ;  the  assignment  is  subject  therefore  to  equita- 
ble principles,  and  passes  nothing  but  what  is  justly  due  on  the 
instrument.  Williams  v.  Sorrell,  4  Ves.  389,  follows  the  same  prin- 
ciple. The  true  view  is  that  the  transferee  is  bound  by  all  equitiea 
affecting  the  mortgage  transaction,  not  merely  by  the  state  of  the 
account.  Smith  v.  Parkes,  16  Beav.  115,  shews  that  the  assignee  of 
a  debt  takes  subject  to  all  equities. 

[BowEN,  L.  J. : — Are  you  not  estopped  by  the  deed  and  the  re- 
ceipt upon  it  from  saying  that  the  whole  sum  was  not  advanced? 
{Ooodwin  v.  Robarts,  1  App.  Cas.  476.)] 

That  was  the  case  of  a  document  which  by  custom  is  a  negotiable 
instrument.  The  present  is  the  case  of  a  mortgage  which  is  not 
given  with  a  view  of  its  passing  from  hand  to  hand. 

[BowEN,  L.  J.,  referred  to  In  re  Agra  and  Masterman's  Bank,  L. 
K.  2  Ch.  391.] 

The  present  case  is  more  like  In  re. Natal  Investment  Company^ 
L.  R.  3  Ch.  355,  in  which  the  Agra  Bank  Case  was  referred  to,  and 
which  is  a  strong  authority  in  my  favour.  There  is  no  estoppel 
from  a  recital  in  a  security  unless  it  is  shewn  that  the  recital  is  in- 
tended to  be  shewn  to  third  parties  to  induce  them  to  act  upon  it; 
and  the  fact  that  no  prudent  person  takes  a  transfer  of  a  mortgage 

(without  an  inquiry  from  the  mortgagor,  shews  that  the  recital  is^l 
not  intended  to  be  acted  on.  (Rolt  v.  White,  31  Beav.  520,  and 
Athenceum  Life  Assurance  Society  v.  Pooley,  3  Pe  G.  &  J.  294,  sup- 
port my  contention.    I  say  then  that  the  mortgage  ought  to  be  cut 


^*^-  "•]  BICKERTON   V,   WALKER.  659 

down  as  against  Hunter.  No  prudent  transferee  of  a  mortgage 
ever  takes  his  transfer  without  inquiring  from  the  mortgagor,  and 
it  is  negligence  to  do  so.  The  case  is  quite  different  from  that  of 
an  absolute  sale,  because  there  an  inquiry  would  not  be  made  of  the 
original  vendor  unless  there  was  something  to  raise  suspicion. 

Millar,  Q,  C,  and  Laing,  for  Walker  and  Hunter: — ^As 
against  Walker  there  is  no  case:  be  ought  never  to  have  been 
made  a  party,  and  the  dismissal  as  against  him  must  stand.  As 
regards  Hunter,  assuming  that  the  whole  £250  was  not  advanced, 
we  say  that  he  is  not  affected  by  that.  If  a  person  takes 
a  transfer  of  a  mortgage  without  inquiring  from  the  mortgagor, 
he  does  so  at  his  own  risk  as  regards  the  state  of  the  account, 
but  the  mortgagor  is  estopped  from  saying  that  any  statement 
made  by  himself  is  untrue.  The  transferee  has  a  right  to  act  on 
any  such  statement.  Everybody  knows  that  the  sum  due  on  a 
mortgage  may  have  been  reduced  by  part  payment,  and  if  a 
transferee  makes  no  inquiry  from  the  mortgagor  the  mortgagor 
gets  the  benefit  of  previous  part  payments  as  against  him.  By 
saying  that  a  less  sum  than  the  original  principal  is  now  due  he 
is  not  contradicting  anything  in  the  mortgage  deed,  but  here  the 
mortgagor  is  alleging  as  against  a  hona  fide  purchaser  without 
notice  that  the  statement  in  the  mortgage  deed  as  to  the  sum 
advanced  is  not  true.  That  cannot  be  allowed.  Hunter  v.  Wal- 
ters, L.  E.  7  Ch.  76;  West  v.  Jones,  1  Sim  (n.  s.)  205;  Rice  v. 
Rice,  2  Drew.  73.  In  Shropshire  Union  Railways  and  Canal  Com- 
pany V.  The  Queen,  L.  K.  7  H.  L.  496,  509,  Lord  Cairns  refers  to 
Rice  V.  Rice  with  approbation.  The  principle  is  not  confined  to  cases 
where  A.  makes  a  written  representation  to  B.  with  the  intention 
that  it  shall  be  shewn  to  C,  for  both  Lord  Cairns  in  the  last-men- 
tioned case,  and  Lord  Hatherley  in  Hunter  v.  Walters,  lay  it  down 
broadly  that  a  receipt  for  money  estops  the  party  giving  it,  as  be- 
tween him  and  a  third  person  who  has  acted  on  the  faith  of  it. 

[Fry,  L.  J. : — An  assignment  of  a  chose  in  action  is  subject  to 
all  equities.  Do  you  say"  that  the  receipt  is  an  assertion  that 
there  are  no  such  equities  ?] 

I  say  that  at  all  events  it  makes  the  equities  unequal ;  a  person 
who  has  given  a  receipt  stating  that  he  has  received  money,  and  then 
disputes  its  truth,  cannot  have  as  good  an  equity  as  a  person  who 
acted  on  the  faith  of  the  receipt. 

[BovTBN,  L.  J.: — ^What  do  you  say  to  In  Re  Natal  Investment 
Company,  L.  K.  3  Ch.  355?] 

In  that  case  there  was  no  receipt,  and  no  one  buying  a  deben- 
ture in  the  market  buys  it  on  the  faith  of  the  whole  of  the  money 
having  been  advanced,  it  being  notorious  that  debentures  are  often 
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issued  below  par.  In  none  of  the  eases  cited  against  us  was  there 
any  indorsed  receipt.  White  v.  Wakefield,  7  Sim.  401,  is  strong  in 
our  favour. 

The  judgment  of  the  Court  (Sir  James  Hannen,  and  Bowen  and 
Fry,  L.  J  J.)  was  delivered  by 

Fry,  L.  J. : — In  the  year  1879  a  sum  of  £976  New  3  per  Cent.  An- 
nuities was  standing  in  the  name  of  a  trustee  under  the  will  of  a 
Mrs.  Goulston,  upon  trust  for  the  plaintiff,  Mrs.  Bickerton,  for  life, 
with  remainder  in  equal  shares  to  her  children  living  at  her  death 
and  the  issue  of  children  then  deceased.  She  had  three  children, 
of  whom  the  plaintiff.  Miss  Bickerton,  is  one. 

By  an  indenture  bearing  date  the  10th  of  February,  1879,  the 
plaintiffs  assigned  to  the  defendant  Bates  their  interests  in  these 
annuities  to  secure  a  sum  of  £250  and  interest  at  7  per  cent,  pay- 
able on  the  10th  of  August,  1879.  On  this  mortgage  there  was 
indorsed  the  usual  receipt  for  the  sum  of  £250,  which  was  signed 
by  both  plaintiffs. 

The  plaintiffs  allege  that  sums  amounting  to  £91  17«.  6d.,  and 
no  more,  were  paid  to  them  in  respect  of  the  £250;  and  though 
the  evidence  addueed  by  the  plaintiffs  is  far  from  satisfactory,  we 
are  of  opinion  that  as  against  the  defendant  Bates  the  plaintiffs 
have  established  by  evidence  a  case  for  reducing  the  mortgage;  or, 
in  other  words,  that  as  against  Bates  the  plaintiffs  would  be  entitled 
to  a  declaration  of  their  right  to  redeem  on  payment  of  what  should 
be  found  to  have  been  actually  advanced  on  the  mortgage,  with 
interest. 

On  the  11th  of  March,  1879,  the  defendant  Bates  assigned  this 
mortgage  security  to  the  defendant  Hunter,  and  it  is  not  disputed 
by  the  plaintiffs  but  that  this  defendant  has  shewn  that  he  paid 
the  full  consideration  of  £250  for  the  assignment,  and  that  he  took 
the  assignment  without  actual  notice  of  any  equity  subsisting  be- 
tween the  plaintiffs  and  Bates  except  the  equity  of  redemption 
according  to  the  form  of  the  mortgage  deed. 

The  plaintiffs,  however,  contend  that  inasmuch  as  the  assign- 
ment of  their  interests  in  the  legacy  was  an.  assignment  of  a  chose 
in  action,  the  defendant  Hunter  is  now  liable  to  all  the  equities 
which  the  plaintiffs  had  at  the  date  of  the  assignment  against  his 
assignor,  Bates.     This  the  defendant  Hunter  denies. 

As  the  legal  interest  in  the  legacy  was  and  is  vested  in  the 
trustee  of  Mrs.  Goulston's  will,  it  is  evident  that  the  interests  both 
of  the  plaintiffs  and  of  the  defendant  Hunter  are  equitable  inter- 
ests only,  and  the  real  question  for  our  decision  is,  what  are  the 
relative  merits  of  these  persons  having  adverse  equitable  interests? 
If  the  merits  of  the  one  are  greater  than  those  of  the  other,  the 
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Court  will  give  the  priority  to  the  greater  merits ;  if  and  only  if  the 
merits  are  equal,  it  will  give  the  priority  of  right  to  the  one  who  is 
prior  in  point  of  time. 

The  plaintiffs  executed  a  deed  which  recited  that  they  had 
received  the  whole  sum  of  £250,  and  which  stipulated  that  their 
right  of  redemption  should  be  on  pajrment  of  the  sum  of  £250  and 
interest,  they  signed  a  receipt  on  the  back  of  the  deed  stating 
that  they  had  in  fact  received  this  sum  of  £250,  and  they  permitted 
Bates,  or  Astley,  who  was  acting  with  or  for  him,  to  have  pos- 
session of  the  deed  containing  these  false  statements.  That  the 
plaintiffs  were  in  a  moral  point  of  view  excusable  for  these  acts  is 
beyond  doubt,  and  that  they  were  deceived  by  those  whom  they 
trusted,  and  as  such  are  objects  of  sympathy,  is  equally  clear.  But 
they  were  inexact  and  careless,  and  placed  in  the  hands  of  Bates  or 
Astley  the  means  of  deceiving  other  persons,  and  these  are  in  the 
view  of  a  Court  of  Equity  demerits. 

Was  Hunter  guilty  of  negligence  or  want  of  care  in  his  part  of 
the  transaction?  He  must,  on  the  evidence  before  us,  be  taken 
to  have  advanced  his  money  on  the  faith  of  the  production  of  the 
mortgage  deed  and  receipt  signed  by  the  plaintiffs;  and  if  the 
assignment  by  the  plaintiffs  had  been,  not  a  mortgage  but  an  ab- 
solute conveyance,  it  would,  we  think,  have  been  clear  that  there 
would  have  been  no  negligence  whatever  on  the  part  of  the  de- 
fendant Hunter  in  not  inquiring  of  the  plaintiffs  as  to  their  rights 
or  claims.  But  it  has  been  argued  before  us  that  there  is  a  wide 
difference  in  this  respect  between  a  mortgage  and  an  absolute  con- 
veyance, because  it  is  said,  and  said  truly,  that  in  the  ordinary 
course  of  business  a  prudent  assignee  of  a  mortgage,  before  paying 
his  money,  requires  either  the  concurrence  of  the  mortgagor  in  the 
assignment,  or  some  information  from  him  as  to  the  state  of  ac- 
counts between  mortgagor  and  mortgagee.  The  reason  of  this 
course  of  conduct  is  however,  in  our  opinion,  to  be  found  in  the  fact 
that  an  assignee  of  a  mortgage  is  affected  by  all  transactions  which  . 
may  have  taken  place  between  mortgagor  and  mortgagee  subse-  1 
quently  to  the  mortgage,  and  the  assignee  is  bound  to  give  credit 
for  all  moneys  received  by  his  assignor  before  he  has  given  notice 
of  the  assignment  to  the  mortgagor.  But  in  the  present  case  the 
assignment  was  made  very  soon  after  the  execution  of  the  mort- 
gage, and  before  the  time  for  payment  had  arrived ;  86  that,  whilst 
it  was  possible,  it  was  not  probable,  that  any  payment  would  have 
been  made  either  of  principal  or  interest ;  and  we  are  of  opinion 
that  if  an  assign  is  willing  to  take  the  risk  of  any  payment  having 
been  made  after  the  date  of  the  mortgage  he  is  not  guilty  of  care-  / 
lessness  or  negligence  if,  in  the  absence  of  any  circumstances  to  \ 
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arouse  suspicion,  he  relies  upon  the  solemn  assurance  under  the 
hand  and  seal  of  the  mortgagor  as  to  the  real  bargain  carried  into 
eflEect  by  the  mortgage  deed,  upon  the  possession  of  that  deed 
by  the  mortgagee,  and  upon  the  receipt  for  the  full  amount  of  the 
mortgage  money  under  the  hand  of  the  mortgagor. 

The  presence  of  a  receipt  indorsed  upon  a  deed  for  the  full 
amount  of  the  consideration  money  has  always  been  considered  a 
highly  important  circumstance.  The  importance  attached  to  this 
circumstance  seems  at  first  sight  a  little  remarkable  when  it  is 
J  remembered  that  the  deed  almost  always  contains  a  receipt,  and 
often  a  release,  under  the  hand  and  seal  of  the  parties  entitled  to 
the  money.  But  there  are  circumstances  which  seem  to  justify 
the  view  which  has  prevailed  as  to  its  importance.  A  deed  may 
be  delivered  as  an  escrow,  but  there  is  no  reason  for  giving  a  re- 
ceipt till  the  money  is  actually  received,  unless  it  be  to  enable 
the  person  taking  the  receipt  to  produce  faith  by  it.  A  deed  is 
not  always,  perhaps  rarely,  understood  by  the  parties  to  it,  but  a 
receipt  is  an  instrument  level  with  the  ordinary  intelligence  of 
men  and  women  who  transact  business  in  this  country,  and  which 
he  who  runs  may  read  and  understand. 

Our  decision  follows,  as  will  be  obvious  to  those  who  are  familiar 
with  this  branch  of  law,  the  general  lines  laid  down  by  Kindersley, 
V.  C,  in  Rice  v.  Rice,  2  Drew.  73.  For  the  solution  of  the  particular 
question  which  distinguishes  this  case  from  that,  viz.,  whether  there 
is  for  this  purpose  any  difference  between  a  mortgage  and  an  abso- 
lute conveyance,  we  have  not  been  aided  by  any  authority  cited  to  us 
at  the  bar. 

For  the  reasons  already  given  we  dismiss  this  appeal  with  costs. 


a^ 


-^'.iJ^i^ 


OLDS  V.  CTJMMINGS.  ' ^buuLe^  yr-^cxJ^ 

Supreme  Court  op  Illinois,  1863.      ^  cxz^fcz^  ""^'C 

Writ  op  error  to  the  Circuit  Court  of  Bureau  county ;  the  Hon.  m^  ^tcJ. 
M.  E.  Hollister,  Judge,  presiding. 


This  was  a  bill  in  chancery  exhibited  in  the  Circuit  Court  by  2/v/     ' 
Justin  H.  Olds  against  Preston  Cummings,  Cynthia  Cummings,  2f'^<A^^o^ 


his  wife,  and  others,  asking  the  foreclosure  of  a  mortgage.  H^    /?t«-^ 

It  appears  that  on  the  ^Ist  of  November,  1857,  Preston  Cum-  ^   1/    ^ 
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mings  executed  to  the  order  of  Charles  L.  Kelsey  his  two  certain 
promissory  notes,  both  payable  some  months  thereafter.  On  the 
same  day  on  which  the  notes  were  executed,  Preston  Cummings, 
with  his  wife,  Cynthia  Cummings,  to  secure  the  payment  of  these 
notes,  executed  and  delivered  to  Kelsey  a  mortgage  upon  real  es- 
tate. The  notes  were  assigned  to  Olds,  the  complainant,  by  Kelsey^ 
the  payee,  as  the  bill  alleges^  before  their  maturity.  Olds,  the  as- 
signee sought  by  this  bill  to  foreclose  the  mortgage  mentioned. 
Cummings7  in  his  answer,  admits  the  execution  of  the  notes  and 
mortgage  described  in  the  bill,  but  interposes  the  defense  of  usury. 
It  is  also  alleged  in  the  answer,  that  the  assignment  of  the  notes 
by  Kelsey  to  Olds  was  made  (if  at  all)  long  after  their  maturity; 
but  that,  in  fact,  the  matter  of  the  assignment  was  only  colorable, 
not  made  bona  fide  for  a  ynluable  consideration,  and  only  to  pre- 
vent the  defendants  setting  up  the  defense  before  mentioned. 

The  record  contains  voluminous  proofs  upon  these  contested  ques- 
tions of  fact ;  but  it  is  not  important  to  consider  the  evidence,  as  the 
point  determined  arises  out  of  the  facts  as  insisted  upon  by  the 
complainant  himself.  ^ 

ifne  Circuit  Court  held  that  the  equity  of  the  case  was  with  the 
defendant,  Preston  Cummings,  and  that  there  was  usury  in  the 
notes  sued  upon,  of  which  usury  the  complainant  had  notice,  and 
that  he  was  not  entitled  to  recover  the  same,  but  only  the  principal 
and  interest  in  the  notes,  after  deducting  the  usury  which  they  con- 
tained: and  a  decree  was  rendered  accordingly.  Olds,  the  com- 
plainant below,  then  sued  out  this  writ  of  error^  and  questions  the 
correctness  of  that  decree,  because,  among  other  grounds,  the  Cir- 
cuit Court  sustained  the  defense  of  usury  as  against  him. 

Mr.  Chief  Justice  Caton  delivered  the  opinion  of  the  court : 
We  do  not  find  it  necessary  to  determine  the  question  whether  h 
Olds  was  a  bona  fide  purchaser  of  this  mortgage  or  not.  In  a  case 
submitted  subsequent  to  this  one  we  have  been  called  upon  to  ex- 
amine the  question  as  to  how  far  the  rights  of  the  assignee  of  a 
mortgage,  purchased  for  i5t  valuable  consideration  before  due,  and 
in  ignorance  of  any  equities  or  defense,  shall  be  affected  by  such 
defense;  and,  as  this  record  also  presents  the  question,  and  as  the 
conclusion  at  which  we  have  arrived  decides  the  case,  we  shall  here 
consider  this  question  and  none  other. 

By  the  common  law  choses  in  action  were  not  assignable.  For 
the  convenience  of  commerce,  by  the  statute  of  Anne,  in  England, 
certain  choses  in  action  were  made  assignable,  so  as  to  vest  in  the 
assignee  the  legal  title,  as  promissory  notes  and  bills  of  exchange. 
We  have  a  statute,  also,  making  certain  choses  in  action  assignable, 
prescribing  a  particular  mode  in  which  they  shall  be  assigned.     Our 
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statute  provides  that  any  promissory  note,  bond,  bill,  or  other  in- 
strument in  writing,  whereby  one  person  promises  to  pay  to  another 
any  sura  of  money  or  article  of  personal  property,  or  sum 
of  money  in  personal  property,  shall  be  assignable  by  in- 
dorsement thereon.  Now,  the  mortgage,  to  foreclose  which  this  bill 
was  filed,  was  given  to  secure  the  payment  of  two  promissory  notes 
which  were  assigned  by  the  payee  and  mortgagee  to  the  complain- 
ants. This  was,  in  equity,  an  assignment  of  the  mortgage.  The 
notes  were  assignable  by  the  statute,  but  the  mortgage  is  not,  nor' 
is  it  assignable  by  the  common  law.  The  assignee  of  a  mortgage 
has  no  remedy  upon  it  by  law,  except  it  be  treated  as  an  absolute 
conveyance,  and  the  mortgagee  convey  the  premises  to  the  assignee 
by  deed;  and  upon  the  question  whether  this  can  be  done,  the  au- 
thorities are  conflicting.  Even  our  statute,  authorizing  foreclos- 
ures of  mortgages  by  scire  facias,  has  carefully  confined  the  right 
to  the  mortgagee,  and  does  not  authorize  this  to  be  done  by  as- 
signees. But  it  is  said  that  the  assignment  of  the  notes  carries  with 
it  the  mortgage,  which  is  but  an  incident  to  the  principal  debt. 
That  is  true  in  equity,  and  only  in  equity.  Courts  of  equity  will 
not  be  confined  to  legal  forms  and  legal  titles,  but  look  beyond 
these  to  the  substantial,  equitable  rights  of  parties,  and  allow  par- 
ties who  have  equitable  rights  to  enforce  those  rights  in  their  own 
names,  without  regard  to  legal  titles.  The  assignee  of  a  judgment, 
even,  may,  in  his  own  name,  enforce  it  in  equity.  But  while  courts 
of  equity  thus  enforce  equitable  rights,  they  do  it  with  a  scrupu- 
lous regard  to  the  equitable  rights  of  others.  Thus,  if  the  assignee 
of  a  judgment  attempt  to  enforce  it  in  equity,  no  matter  how  much 
he  paid  for  it,  or  how  ignorant  he  might  have  been  that  it  had  been 
paid,  or  that  there  was  other  reason  why  it  should  not  be  collected^ 
the  court  of  equity  will  look  into  all  the  circumstances,  and  will  not 
enforce  it  in  his  favor,  if  it  ought  not  to  be  enforced  in  the  hands  of 
the  assignor.  He  who  buys  that  which  is  not  assignable  at  law, 
relying  upon  a  court  of  chancery  to  protect  and  enforce  his  rights.,, 
takes  it  subject  to  all  infirmities  to  which  it  is  liable  in  the  hands 
of  the  assignor;  and  the  reason  is,  that  equity  will  not  lend  itself  I 
to  deprive  a  party  of  a  right  which  the  law  has  secured  him,  if  suchj 
right  is  intrinsically  just  of  itself. 

We  have  not  met  with  a  single  case  where  remedy  has  beenr 
sought  in  a  court  of  chancery,  upon  a  mortgage,  by  an  assignee,  in* 
which  every  defense  has  not  been  allowed  which  the  mortgagor  or 
his  representatives  could  have  made  against  the  mortgagee  himself, 
unless  there  has  been  an  express  statute  authorizing  the  assign- 
ment of  the  mortgage  itself.  There  are  many  cases  in  which  the 
assignees  have  been  protected  against  latent  equities  of  third  ner- 
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80118,  whose  ri^htSr  or  even  names,  do  not  appear  on  the  face  oLthe 
mortgage.  And  the  reason  is,  that  it  is  the  duty  of  the  purchaser 
ofamortgage  to  inquire  of  the  mortgagor  if  there  be  any  reason 
why  it  should  not  be  paid;  but  he  should  not  be  required  to  inquire 
of  the  whole  world,  to  see  if  some  one  has  not  a  latent  equity  which 
might  be  interfered  with  by  his  purchase  of  the  mortgage,  as,  for 
instance,  a  cestui  que  trust. 

We  shall  refer  to  a  few  of  the  many  cases  to  be  met  with  on  this 
subject.  In  Murray  v.  Lylhurn,  2  J.  C.  R.  441,  the  question  arose 
upon  a  bill  to  foreclose  a  mortgage  by  the  assignee,  and  Chancellor 
Kent  said :  "  It  is  a  general  and  well-settled  principle,  that  the 
assignee  of  a  chose  in  action  takes  it  subject  to  the  same  equities  it 
was  subject  to  in  the  hands  of  the  assignor.  But  this  rule  is  gen- 
erally understood  to  mean  the  equity  residing  in  the  original 
obligor,  and  not  an  equity  residing  in  some  third  person,  against 
the  assignor."  And  for  this  distinction  he  assigns  the  reason  above 
stated.  Again,  he  says,  in  the  same  case :  "  But  bonds  and  mort- 
gages are  not  the  subjects  of  ordinary  commerce."  Here  is  ex- 
pressed the  very  essence  of  the  reason  of  the  law.  Mortgages  are 
not  commercial  paper.  It  is  not  convenient  to  pass  them  from 
hand  to  hand,  performing  the  real  office  of  money  in  commercial 
transactions,  as  notes,  bills  and  the  like.  When  one  takes  an  obli- 
gation secured  by  a  mortgage,  relying  upon  the  mortgage  as  the 
security,  he  must  do  it  deliberately,  and  take  time  to  inquire  if 
any  reason  exists  why  it  should  not  be  enforced ;  while  he  may  take 
the  mere  promise  to  pay  the  money,  as  commercial  paper,  and  de- 
pend upon  the  personal  security  of  the  parties  to  it.  It  may  be 
said  to  be  a  distinguishing  characteristic  of  commercial  paper,  that 
it  relies  upon  personal  security,  and  is  based  upon  personal  credit. 
It  is  a  part  of  the  credit  system,  which  is  said  to  be  the  life  of  com- 
merce, which  requires  commercial  instruments  to  pass  rapidly  from 
hand  to  hand.  Mortgage  securities  are  too  cumbersome  to  answer 
these  ends.  The  note  itself,  though  secured  by  a  mortgage,  is  still 
commercial  paper;  and  when  the  remedy  is  sought  upon  that,  all 
the  rights  incident  to  commercial  paper  will  be  enforced  in  the 
courts  of  law.  But  when  the  remedy  is  sought  through  the  me- 
dium of  the  mortgage;  when  that  is  the  foundation  of  the  suit, 
and  the  note  is  merely  used  as  an  incident,  to  ascertain  the  amount 
due  on  the  mortgage,  then  the  courts  of  equity,  to  which  resort  is 
had,  must  pause,  and  look  deeper  into  the  transaction,  and  see  if 
there  be  any  equitable  reason  why  it  should  not  be  enforced.  He 
who  holds  a  note,  and  also  a  mortgage,  holds  in  fact  two  instruments 
for  the  security  of  the  debt ;  first,  the  note  with  its  personal  security, 
which  is  commercial  paper,  and,  as  such,  may  be  enforced  in  the 
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courts  of  law,  with  all  the  rights  incident  to  such  paper;  and  the 
other,  the  mortgage,  with  security  on  land,  which  may  be  enforced 
in  the  courts  of  equity,  and  is  subject  to  the  equities  existing  be- 
tween the  parties.  The  right  of  an  assignee  to  set  at  defiance  a 
defense  which  could  be  made  against  the  assignor  is  an  arbitrary 
statutory  right,  created  for  the  convenience  of  commerce  alone,  and 
must  rely  upon  the  statute  for  its  support,  and  is  not  fostered 
and  encouraged  by  courts  of  equity. 

In  Westfall  v.  Jones,  23  Barb.  10,  the  Court  said :  "  Does  the 
plaintiff,  being  a  bona  fide  purchaser  and  assignee  of  the  bond  and 
mortgage,  stand  in  any  better  condition  than  the  person  from  whom 
he  derived  his  title?  It  is  a  well-settled  principle  that  the  as- 
signee of  a  chose  in  action  takes  it  subject  to  all  the  equities  which 
existed  against  it  in  the  hands  of  the  assignor.'^  In  this  case  the 
defense  to  the  foreclosure  was  that  the  mortgage  was  given  without 
<;onsideration,  and  to  defraud  creditors,  and  the  Court  refused  to 
■enforce  it,  but  left  the  assignee,  as  it  would  have  left  the  mortgagee, 
where  their  contract  left  them.  The  case  thus  decides  that  the 
term  equities,  as  here  used,  means  defenses.  The  opinion  of  the 
Court  proceeds :  "  But  I  am  prepared  to  hold  that  the  plaintiff  has 
no  other  or  greater  rights  in  relation  to  this  bond  and  mortgage, 
and  stands  in  no  better  position,  than  Parsons,  the  mortgagee." 

So,  in  Pennsylvania  the  same  rule  was  held.    In  Mott  v.  Clark,  ^^ 

9  State  R.  399,  the  Court  said:  "He  (the  assignee)  takes  it  (thel  ^J^ ' 
mortgage)  subject  to  all  the  equities  of  the  mortgagor,  but  not  to     ^^^ 
the  latent  equities  of  a  third  person;"  holding  the  same  rule  pre- 
cisely as  the  case  first  referred  to,  as  decided  by  Chancellor  Kent ;   ^^ 
and  such  also  was  the  case  of  Frior  v.  Yfood,  31  Pa.  State  R.,  where  ^ 
the  Court  protected  the  assignee  of  the  mortgagee  against  the  latent 
equities  of  third  persons  against  the  assignor.     And  this  is  as  far 
as  any  Court  has  gone  in  the  protection  of  a  &on^  fide  assignee  of  a 
.mortgage,  when  the  proceeding  was  on  the  mortgage  itself,  and  in 
the  absence  of  any  express  statutory  provision  authorizing  the  as- 
isignment  of  the  mortgage. 

We  find  the  law  to  be,  both  upon  principle  and  authority,  that 
the  assignee  of  the  mortgage  in  this  case  took  it  subject  to  the  de- 
fense which  the  mortgagor  had  against  it  in  the  hands  of  the  as- 
signor. Of  the  sufficiency  of  that  defense,  to  the  extent  admitted 
ty  the  Circuit  Court,  no  question  was  made. 

The  decree  must  be  affirmed. 


C^*^  -^   /^.-t^  Qjo^  /.  ^/s:     Cut   t^ 
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J    «BC.  II.]     ^^      I  I       BAILY  V.   SMITH.  a, 

Uiuii^  p^jc<I\^  l^ypT 

^/cJ!c  \  li^'i^^'^  BAILY  Y.  SMITH. 

i*  Lx^^AjJi^      iM^a^cO/^  Supreme  Court  op  Ohio,  1863. 
U     uTtji^    { /u^^  (14  OA.  fif^.  396.) 

^^^  " A*^  "    Error  to  the  District  Court  of  Lorain  county. 
Jhryvu^^^^^  ^  The  case  is  stated  in  the  opinion  of  the  court. 
lu    u^fc</      Ranney,  J.     On  the  8th  day  of  October,  1853,  the  plaintiff  gave 
/    .      y^   to^the  defendant,  Charles  H.  Bolles>  his  negotiable  promissory  note 
if  ^"t-^^^a^for  the  sum  of  $5370,  and  payable  two  years  after  date,  with  in- 
jfy^  ^/^ Interest.     Prior  to  the  14th  of  December,  in  the  same  year,  sundry 
fi -f—      2^>.  \payments  had  been  made  and  indorsed  thereon,  leaving  then  due 
«"/^   /       y  thesum  of  $2500 ;  and  on  that  day  the  plaintiff  executed  and  deliv- 
(JKj^CC   ^  ^  ^I^  ^  mortgage  upon  real  estate  situated  in  Lorain  county  to 
^   Q    J         gecure  this  balance.     On  the  9th  of  June.  1856.  he  filed  his  amended 
QlJhAiA   CK     petition  against  Bolles,  the  original  payee  of  the  note,  Kendall  and 
f/ijijfTtCo'^fU  Lucas,  through  wh^  hands  the  note  and  mortgage  had  passed  by 
Vjj^  ^  assignment,  ana  Smith,  the  thcTi  hnldftr^  to  compel  the  delivery 

r*        '    *      and  cancellation  of  these  instruments ;  alleging*  that  the  note  was 
^  ^j^  ^^en  for  a  pretended  patent  right  for  a  machine  which  was  utterly 
f  cu^4tA/!C^«<-w;orthless.  whether  patented  or  not;  that  both  the  note  and  mort- 
gage were  obtained  by  fraud,  and  that  every  subsequent  holder 
thereof  took  them  with  full  notice  of  the  fraud  and  want  of  con- 
sideration. 

Smith  alone  answered  the  petition,  and  claimed  to  have  pur- 
chased the  note  and  mortgage  from  Lucas  shortly  before  they  fell 
due,  without  notice  of  any"  fraud  or  want  of  consideration^  and  to 
6e^a  hong  fiSe  holder  thereof  for  value,  and  entitled  to  be  protected 
^  such. 

vIToTill  of  exceptions  embodying  the  evidence  having  been  taken 
upon  the  trial  in  the  court  below,  we  have  only  to  consider  whether 
the  facts  found  by  the  court  justified  the  judgment  which  was  ren- 
dered. If  any  state  of  the  evidence,  consistent  with  the  pleadings,  \ 
would  justify  the  findings  of  fact  which  the  court  made,  we  ar^ 
bound  to  presume,  in  support  of  the  judgment,  that  such  evidence 
was  given.    (Ide  v.  Churchill,  ante,  p.  372.) 

The  plaintiff  obtained  the  relief  demanded  in  his  petition  for 
everything  beyond  the  amount  paid  by  Smith  for  the  not"e"ana" 
mortgage,  with  interest  therfion^  and  for  that  amount  an  affirmative 
judgment  for  the  sale  of  the  mortgaged  premises  was  rendered  in 
favor  of  Smith,  and  the  plaintiff  was  ordered  to  pay  the  coats  nf  ihp 
action._ 

This  judgment  was  founded  upon  a  finding  by  the  court  that 
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the  note  was  obtained  by  fraud,  and  without  consideration,  of  which 
TEelnlennecliate  parties,  KendalTand  Lucas,  had  notice,  and  that, 
as  against  them  and  BoUes,  the  plaintiff  was  entitled  to  the  relief 
prayed  for  in  his  petition ;  but  the  court  further  find  jhat  Smith 
purchased  the  note  and  mortgage  from  Lucas  in  September.  1855> 
and  paidtherefor  $1250,  without  knowledge  of  the  fraud  and  want 
of  consideration  existingHBetween  the  original  parties,  and  is  en- 
titled to  hold  the  mortgage  for  the  sum  so  paid  with  interest,  and 
to  recover  thereon  for  that  amount.  Massing  by,  without  any  re- 
mark, the  objection  that  this  affirmative  judgment  in  favor  of 
Smith  could  not  have  been  rendered  without  a  distinct  counter- 
claim interposed  by  him,  and  coming  at  once  to  the  merits  of  the 
controversy,  it  is  evident  that  the  judgment  can  only  be  supported^ 
upon  the  establishment  of  the  two  propositions:  first,  tha£  upon 
the  facts  found  by  the  court,  taken  in  connection  with  his  answer 
asserting  his  title,  the  defendant.  Smith,  in  the  sense  of  the  com- 
mercial rule,  was  a  bona  fide  holder  of  the  note,  without  notice  of 
the  equities  existing  between  the  original  parties ;  and,  second,  that_ 
the  immunity  belonging  to  the  note  in  the  hands  of  such  a  holder,  in 
virtue  of  this  rule,  is  extended  to  the  mortgage  by  which  it  was 
originally  secured,  and  equally  entities  the  holder  to  recover  upon 

that. 

A  sum  of  money  due  upon  the  note,  from  Baily  to  Smith,  is  an 
indispensable  predicate  upon  which  to  found  a  judgment  upon  the 
mortgage ;  and  as  no  personal  jud^ent  was  rendered  or  attempted, 
and  as  both  note  and  mortgage,  until  they  came  to  the  hands  of 
Smith,  are  found  to  nave  been  fraudulent  and  void,  it  is  equally 
evident  that  he  can  sustain  his  judgment  only  upon  the  assumption 
that  the  attributes  of  negotiability  belonged  to  the  mortgagees 
well  as  the  note,  and  if  this  can  not  be  done,  that  the  finding  upon 
the  note  falls  with  the  judgment  rendered  upon  the  mortgage. 
Without  such  finding,  there  can  be  no  such  judgment ;  and  with  the 
finding,  there  still  can  be  no  judgment,  if  Smith  only  succeeded 
to  the  rights  of  his  assignor  in  the  mortgage. 
/.  [The  learned  judge  here  considers  at  length  the  objections  urged 
by  plaintiff's  counsel,  in  opposition  to  the  finding  of  the  court  below 
that  Smith  was  a  bona  fide  holder  of  the  note  and  mortgage  for 
value,  and  comes  to  the  conclusion  that  there  was  no  error  in  the 

jiiding:]     [  ■; ~" 

The  remaining  question  is  one  of  much  importance,  and  for  the 
first  time  presented  in  this  court.  As  it  was  supposed  to  be  in- 
volved in  other  cases  upon  our  docket,  we  have  given  opportunity 
to  counsel  in  those  cases  to  be  heard,  and  after  full  argument,  we 
have  bestowed  upon  it  very  careful  attention.    Does  the  fact  that  a 
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note,  obtained  by  frand,  has  passed  into  the  hands  of  a  bona  fide 
indorsee^  entitle  him  to  enforce  a  mortgage  j|:iYen  to  the  original 
holder  to  secure  its  payment?  Or  may  the  mortgagor  still  insist 
upon  the  fraud,  as  a  defense  to  an  action  brought  to  foreclose  it? 
On  the  one  hand,  the  question  is  in  no  way  affected  by  the  further 
question  whether  a  mortgagee  acquires  such  an  interest  in  the  land 
as  to  enable  his  grantee,  being  also  assignee  of  the  note,  by  deed 
duly  executed,  to  claim  the  benefit  of  the  rule  which  protects  bona 
fide  purchasers  of  real  estate — there  being  no  claim  that  any  such 
-deed  was  made  ?  And  on  the  other,  we  assume,  as  undoubted^  thaty 
whether  a  written  assignment  was  made  or  not,  the  assi^ee  of  the 
note  acquired  all  the  rights  and  interests  of  the  assignor  in  the 
mortgage!  Very  little  aid  is  to  be  derived,  either  from  adjudged 
•cases  or  the  elementary  books,  in  the  solution  of  the  precise  ques- 
tion now  before  us.  This  is  not  because  the  purchase  and  assign- 
ment of  mortgages  is  a  new  thing.  On  the  contrary,  scarcely  any 
business  transaction  has  been  more  common  and  familiar,  or  has 
^ftener  engaged  the  attention  of  the  courts.  Nor  has  the  nature 
of  this  instrument,  and  the  rights  of  parties  growing  out  of  its 
assignment,  either  alone  or  in  connection  with  a  non-negotiable 
security,  escaped  attention,  or  failed  to  receive  very  luil  and  accu- 
rate  illustration.  _In  such  case,  the  universally  acknowledged  doc- 
trine from  the  case  of  Davies  t?.  AtLsten,  1  Yes.  247,  to  Bush  V. 
Lathrop,  22  New  York  R.  535,  has  been,  that  it  is  to  be^  regarded 
as  a  chose  in  action,  and,  as  expressed  by  Lord  Thurlow,  ^*  the  pur- 
<?haser  must  abide  by  the  case  of  the  person  from  whom  he  buys  ;^' 
but  (luring  all  that  long  period,  neither  in  England  nor  in  any  of 
the  old  states  of  the  Union,  does  the  question  seem  to  have  been 
presented,  whether  it  might  not  have  a  different  effect  upon  its 
assignment  when  made  to  secure  a  negotiable  instrument.  This 
may  be  accounted  for,  in  part,  undoubtedly  by  the  general  practice 
of  taking  a  non-negotiable  bond  with  a  mortgage;  but  it  can  not 
be  doubted  that  mortgages  have  many  times  been  taken  to  secure 
negotiable  bills  and  notes,  fraudulently  transferred,  and  if  such  a 
distinction  was  thought  to  exist,  it  seems  very  singular  that  the 
holders  should  never  have  made  the  attempt  to  avail  themselves 
•of  such  securities.  In  New  York  the  attempt  has  been  frequently 
jnade  to  confine  the  principle  that  the  purchaser  must  abide  by  the 
case  of  the  seller,  to  the  original  debtor,  allowing  him  to  make  the 
jame  defense  against  the  assignee  that  he  could  against  the  as- 
signor/but  protecting  the  assignee  without  notice  from  what  have 
been  denominated  latent  equities,  or  interests  in  third  persons,  not 
Jn  the  apparent  chain  of  title!  And  this  for  the  very  plausible  rea- 
€on  that  one  proposing  to  purchase  such  an  instrument  might  in- 
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quire  of  the  debtor  whether  he  pretended  to  any  defense,  and  make 
his  answer  estop  him  from  afterward  asserting  any,  but  that  no 
amount  of  diligence  would  enable  him  to  protect  himself  from  such 
latent  e^juities.    But,  after  some  vacillation  in  judicial  opinion,  the  I 


Court  of  Appeals,  in  Busli  v.  Lathrop,  repudiated  the  distinction 
and  held  that  the  purchaser  in  such  cases  must  rely  upon  the  good 
faith  of  the  seller,  that  he  could  "  take  only  such  title  as  the  seller 
had  and  no  other/*  and  that  if  mortgages  were  "  to  be  further  assim- 
^  ilated  to  commercial  paper,  the  legislature  must  so  provide." 

But  the  direct  question  arising  upon  mortgages  given  to  secure 
negotiable  paper  has  arisen  in  two  of  the  new  states  of  the  west,, 
whose  courts  are  entitled  to  high  respect  for  their  learning  and 
ability,  and  it  has  there  been  held  that  the  quality  of  negotiability 
is  so  far  imparted  to  such  mortgages  as  to  make  them  available  in 
the  hands  of  a  bona  fide  indorser  of  the  paper,  without  any  regard 
to  the  equitable  rights  of  the  original  parties.  {Reeves  v.  Scully, 
Walker's  Ch.  Rep.  248;  Button  v.  Ives,  5  Michigan  Bep.  615; 
Fisher  v.  Otis,  3  Chand.  Rep.  83;  Martineau  v.  McCollum,  4  Id^ 
163 ;  Croft  v.  Bunster,  9  Wisconsin  Rep.  503.)  In  the  first  of  these 
cases,  decided  by  the  Chancellor  of  Michigan  in  1843,  no  reasona 
are  assigned  or  authorities  cited;  and  in  Button  v.  Ives,  decided 
by  the  Supreme  Court  in  1858,  the  doctrine  is  again  advanced 
upon  the  authority  of  Reeves  v,  Scully,  and  the  two  Wisconsin  cases, 
reported  in  3  and  4  Chandler.  On  referring  to  the  first  case  de- 
cided in  that  state  {Fisher  v.  Otis),  we  find  it  professedly  based  on 
authority,  and  it  serves  to  show  upon  what  a  slender  foundation  a 
line  of  decisions  may  be  made  to  rest.  The  court  say :  "  This  doc- 
trine is  sustained  by  respectable  authorities,  and  by  the  reason  and 
sound  policy  which  have  long  ruled  in  relation  to  commercial  pa- 
per;" and  Powell  on  Mortgages,  908,  and  note  are  cited.  Mr. 
Powell  certainly  did  suggest  the  question  whether  such  a  distinc- 
tion might  not  be  made.  His  exact  position  is  thus  stated  by  Mr. 
Coventry  in  the  note :  "  When  it  is  said  that  a  debt  is  not  assignable 
at  law,  it  must  be  understood  with  this  restriction,  that  if  it  be 
eecured  by  a  negotiable  instrument,  such  as  a  bill  of  exchange,  the 
legal  interest  will  pass  by  indorsement,  and  this  has  induced  the 
learned  author,  in  the  next  paragraph  of  the  text,  to  suggest 
whether,  in  such  a  case,  the  rule  as  to  the  mortgagee's  liability 
would  apply.''  The  rule  here  referred  to  is  that  announced  by 
1x)tA  Loughborough  in  the  leading  case  of  Matthews  v.  Wallwyn, 
4  Ves.  126,  that  the  assignee  of  a  mortgage  takes  it  subject  to  all 
equities  which  could  be  asserted  against  his  assignor.  Jfow,  it  may 
be  fairly  assumed  that  Mr.  Powell  supposed  that  such  a  distinction 
could  be  judiciously  made;  but  it  must  be  admitted  that  he  had 
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then  no  authority  to  base  it  upon,  that  neither  the  judicial  records 
of  England,  nor  in  any  of  the  old  States^  furnish  any  evidence  that 
it  has  ever  been  adopted,  and  that  it  was  first  acted  upon,  nearly 
half  a  century  after  the  suggestion  was  made,  by  a  new  State  upon 
another  continent.  Under  such  circumstances,  it  can  not  be  rea- 
sonably claimed  thatwe  are  at  liberty  to  regard  it  as  an  established 
principle,  and  we  can  only  adopt  it  when  we  are  convinced  that  it 
is  correct  in  principle,  and  consistent  with  the  analogies  of  the  law^ 
The  reasons  for  supposing  it  to  be  so  are  well  stated  in  the  case  of^^^^in^  hr^^^ 


f 


Croft  V.  Bunster,  9  Wis.  Bep.  610.  The  reason  assigned,  it  is  said^ 
why  the  assignee  can  recover  no  more  in  equity  than  is  actually 
due  from  the  mortgagor  to  the  mortgagee,  is,  that  he  could  recover 
no  more  at  law  on  the  bond  or  covenant,  and  the  reason  ceasing 
ag  to  negotiable  securities,  the  rule  also  ceases  to  have  application  ; 
that  the  debt  is  the  principal  thing,  and  the  mortgage  the  mere  I 
incident,  following  the  debt  wherever  it  goes,  and  deriving  its  char-  I 
acter  from  the  instrument  which  evidences  the  debt.     To  which 
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may  be  added  the  consideration  pressed  upon  our  attention  in  argu- 


ment, that,  if  a  recovery  may  be  had  for  the  debt,  the  mortgagor 
can  have  no  interest  in  withdrawing  the  mortgaged  property  from 
liability  to  satisfy  it.  This  last  position  is  easily  disposed  of.  If 
it  were  true,  it  would  furnish  no  authority  for  changing  the  legal 
character  and  incidents  of  the  mortgage  deed,  and  it  is  evident 
that  other  lien-holders  would  often  have  a  deep  interest  iw.  the  ques- 
tion. But  it  is  not  true  as  to  the  mortgagor.  The  right  to  dispose 
of  property  at  the  will  of  the  owner,  and  to  pay  honest  .debts  instead 
of  those  tainted  with  fraud,  are  valuable  privileges,  of  which  he 
should  not  be  deprived  without  a  necessity  exists;  and  a  decree 
upon  the  mortgage  would  very  often  deprive  him  of  the  benefits 
of  the  homestead  law,  which  could  not  be  effected  by  a  judgment 
upon  the  fraudulent  note.  It  is  very  evident  also  that  the  wife  of 
the  mortgagor,  in  a  large  majority  of  cases,  might  have  a  deep 
interest  in  the  solution  of  this  question.  Wholly  incapable  of  be- 
coming a  party  to  any  commercial  contract  whatever,  she  may  nev- 
ertheless convey  her  estate,  or  release  her  dower,  by  way  of  mort- 
gage for  the  security  of  her  husband/s  negotiable  paper.  If  the 
mortgage  is  to  be  deemed  negotiable  in  the  hands  of  an  assignee 
of  the  paper,  we  see  no  escape  from  the  conclusion  that  the  mort-  | 
gage  must  be  enforced  against  her,  however  gross  and  palpable  I 

the  fraud  may  be  by  which  it  was  obtained.  ., ^ 

In  a  general  sense,  it  may  be  very  well  and  very  correct  to  speak 
of  a  mortgage  as  an  incident  to  the  debt  it  is  created  to  secure ;  but 
the  importance  of  this  mere  term  mav  be  easily  overrated  It 
certainly  is  not  one  of  the  incidental  effects  of  the  creation  of  the 
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debt  itself,  and  it  can  only  be  made  to  have  relation  to  the  debt  by 
the  force  of  the  contract  contained  in  the  mortgage;  and  is  inci- 
dent to  the  debt  only  in  the  same  sense  that  every  independent 
contract,  having  for  its  object  the  payment  or  better  security  of 
the  debt,  is  incidental  to  it.  The  existence  of  the  debt  is  the  occa- 
sion out  of  which  they  arise,  and  the  subject  of  their  various  pro- 
visions; but  they  embrace  all  the  elements  of  a  perfect  contract 
in  themselves,  and  are  enforced  by  appropriate  remedies,  according 
to  their  own  stipulations.  At  law,  a  mortgage  effects  the  conveyance 
of  an  estate  upon  condition;  but  in  the  view  of  a  court  of  equii^, 
where  alone  the  rights  of  an  assignee  can  be  enforced,  it  is  a  chose 
in  action,  having  no  negotiable  quality,  and  not  differing  in  char- 
acter from  collateral  personal  agreements,  designed  to  effect  the 
same  object.  _  Any  of  these  collateral  agreements  may  be  entered 
into  for  the  purpose  of  securing  a  debt,  evidenced  bv  a  negotiable 
instniment;  and  if  they  are  not  obtained  by  fraud,  and  rest  upon 
a  sufficient  consideration,  in  the  absence  of  any  agreement  to  the 
contrary,  thev  undoubtedly  enure  in  equitv  to  the  benefit  of  any 
o_wner  of  the  debt.  But  the  question  here  is,  whether  one  of  these 
collateral  agreements,  made  to  secure  a  negotiable  note,  loses  its 
character  of  a  mere  chose  in  action,  and  has  imparted  to  it  the 
qualities  of  negotiability,  so  that  upon  the  transfer  of  the  note  it 
may  be  enforced,  although  obtained  by  fraud  ?  This  question  has 
been  repeatedly  answered,  in  respect  to  a  class  of  collateral  agree- 
ments, much  more  intimately  connected  with  the  negotiable  instru- 
^ti^^auJtSju  H  ment  than  is  the  mortgage  Aof^.  Wp  refpr  to  guarantees  indorsed 
-jj-//^^     /J     upon  the  note  itself.   ^Passing  bv  those  which  have  been  claimed 

^^ v^t\  ^^y^     to  be  such,  but  heldby  the  courts  to  be  mere  indorsements,  or  orig- 

^!!^lrMj^         ^P^l  contrppts,  ^it.h  apt  wnrHs  of  Tiegntjability  incorporated  in  them. 

^  f  -Z;^   the  universal  doctrine  has  been  that  the  legal  title  does  not  pass 

KoCu^^  Jj  j^pon  the  transfer  of  the  note:  that  they  are  mere  non-negotiable 

C^,  iuaaa«,    *    •    cnoses  in  action,  and  to  be  treated   in  every  respect  as   such. 

2iA0f*-«^*^'         {Lamorieux  v.  Hewit,  5  Wend.  307;  McLaren  v.  Watson's  ^xecn- 

^»-^^'  tors,  26  Wend.  425;  Miller  v.  Oaston,  2  Hill,  188.)     In  the  first 

of  these  cases  Chief  Justice  Savage  says :  *'  Promissory  notes  are 
negotiable  only  by  virtue  of  the  statute,  but  this  negotiable  quality 
is  not  extended  to  any  other  instrument  relating  to  the  note ;"  and 
Bronson,  J.,  in  the  last,  in  support  of  the  same  position,  says: 
"  But  the  guarantee  itself  is  not  a  negotiable  instrument,  and  can 
not  be  transferred  to  a  third  person  so  as  to  give  him  a  legal  title 
to  proceed  in  his  own  name  against  the  guarantor.  As  in  the  case, 
of  other  contracts  which  are  not  in  their  own  nature  assignable,  the 
remedy  upon  a  guarantee  is  confined  to  the  original  parties  to  the 
instrument."    We  have  said  that  these  instruments  are  much  more 
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intimately  connected  with  the  note  than  is  a  mortgage  deed.  This 
will  be  apparent  when  it  is  remembered  that  the  one  ordinarily 
guarantees  the  particular  instrument  specified  in  it,  and  does  not 
survive  a  renewal  or  other  change  of  the  evidence  of  indebtedness ; 
while  the  other  secures  the  debt,  whatever  changes  may  intervene, 
until  it  is  paid;  and,  even  a  positive  statutory  bar  which  precludes 
a  recovery  upon  the  note,  it  has  been  held,  does  not  prevent  the  en- 
forcement of  the  mortgage.  {Fisher  v.  Mossman,  11  Ohio  St. 
Eep.  42.) 

In  order  to  sustain  the  judgment  rendered  in  this  case,  it  is 
indispensably  necessary  to  affirm — either  that  the  mortgage,  when 
made  to  secure  a  negotiable  note,  contrary  to  its  general  na- 
ture and  qualities,  becomes  a  negotiable  instrument  or  that  the 
transfer  of  sucn  a  note,  without  the  aid  of  any  statute,  or  of  any 
judicial  decision,  except  those  of  very  recent  date,  has  an  effect 
beyond  the  note  itself,  and  draws  after  it,  and  within,  ^e  of  the 
most  important  incidents  of  negotiability,  a  collateral  contract  hav- 
jng  relation  to  the  same  debt.  A  very  careful  consideration  of 
the  whole  subject  has  convinced  us  that  we  have  no  power  to  do 
-either,  and  that  neither  justice  nor  public  policy  would  be  pro- 
moted by  making  the  attempt.  It  certainly  has  never  been  thought 
to  be  within  the  province  of  a  court  to  determine  what  instruments 
should  be  taken  from  the  list  of  mere  choses  in  action,  and  clothed 
with  the  attributes  of  negotiability.  Bills,  foreign  and  inland, 
•assumed  this  position  upon  the  immemorial  custom  of  merchants, 
and  were  adopted  into  the  law  upon  the  reasons  which  avail  to 
make  up  the  great  body  of  the  common  law.  But  the  statute^  third 
and  fourth  Anne,  was  found  necessary  to  place  promissory  notes 
•upon  The  same  footing;  and  from  that  day  to  this,  neither  in  kng-  ^ 
[and  nor  in  this  "country  has  an  instrument  been  added  without 
egress  legislative  sanction:  Indeed,  this  could  not  well  be  other- 
ivTse!  The  necessities  of  commerce,  and  the  instruments  best  cal- 
culated to  answer  its  purposes,  must  all  be  considered  before  any 
intelligent  decision  could  be  made.  These  are  legislative  func- 
tions, requiring  experience  and  extensive  information,  and  calling 
for  the  exercise  of  a  discretion  wholly  incompatible  with  the  fixed 
certainty  of  judicial  decision.  But  jf  it  were  otherwise,  and  the 
discretion  rested  with  us,  we  could  not  introduce  the  mortgage  deed 
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into  the  list  ot  negotiable  instruments  without  disregarding  the 
very  foundation_principles  upon  which  such  paper  has  always  been 
'supposed  to  rest/  From  the  case  of  Miller  v.  Race,  1  Burr.  E.  452, 
to  the  very  latest  case  in  our  own  reports,  the  language  of  the 
courts  has  been  uniform,  that  such  paper  is  only  allowed  in  the 
interests  of  commerce,  and  "possessing  some  of  the  attributes  of 
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money/'  to  answer  the  purposes  of  currency.     Lord  Mansfield,  in 
answer  to  the  ^^  ingenious"  argument  of  Sir  Richard  Lloyd  that  the 
plaintiff  could  take  nothing  by  assignment  from  a  thief  who  had 
stolen  paper,  said  the  fallacy  of  the  argument  consisted  in  com- 
paring bank  notes  to  what  they  did  not  resemble.    "  They  are  not 
goods,"  he  said,  "  not  securities,  nor  documents  for  debt  nor  are 
so  esteemed;  but  are  treated  as  money,  as  cash,  in  the  ordinary 
course  and  transaction  of  business,  by  the  general  consent  of  man- 
kind  ;*'  "  the  course  of  trade  creates  a  property  in  the  assignee  or 
bearer,"  and  they  can  not  be  recovered  *'  after  they  have  been  paid 
away  in  currency,  in  the  usual  course  of  business."    This  was  said,, 
it  is  true,  of  bank  notes;  but  the  same  principles,  and  for  the  same 
reasons,  were  afterward  applied  by  the  same  learned  judge  to  every 
description  of  negotiable  paper,  and  the  case  of  Miller  v.  Race  is 
still  the  leading  authority  upon  this  branch  of  commercial  law. 
Now,  mortgages  are  not  necessities  of  commerce;  they  have  none 
.      of  the     attriputes  of  money,"  they  do  not  pass  in  currency  in  the 
f*.^y\9^      ordinary  course  of  business,  nor  do  any  of  tne  prompt  and  decisive 
V5^   >X  rules  or  the  law  merchant  apply  to  them.     They  are  "securities," 

or  "  documents  for  debts,'^  used  for  the  purposes  of  investment,  and 
unavoidably  requiring  from  those  who  would  take  them  with  pru- 
dence and  safety,  an  inquiry  into  the  value,  condition  and  title  of 
the  property  upon  which  they  rest ;  nor  have  we  the  least  apprehen- 
sion that  commerce  will  be  impeded  by  requiring  the  further  inquirv- 
of  the  mortgagor,  whether  he  pretends^  to  any  defense,  before  a 
court  will  foreclose  his  right  to  defend  against  those  which  have 
been  obtained  by  force  or  fraud. 

Against  any  amount  of  mere  theory  advanced  to  sustain  the  posi- 
tion that  commerce  requires  these  instruments  to  be  invested  with 
negotiable  qualities,  may  be  successfully  opposed  the  stubborn  fact, 
that  in  the  first  commercial  country  of  the  world,  as  well  as  in  the 
great  commercial  states  of  the  American  Union,  they  have  never 
been  used  for  such  purposes,  or  heard  of  in  such  a  connection.  It 
is  quite  immaterial  whether  this  has  arisen  from  the  cause  supposed 
— ^that  they  are  never  made  to  secure  negotiable  paper— or  not; 
since  it  equally  shows  that  no  necessity  for  their  use  has  ever  been 
felt.  A  long  experience  has  demonstrated  that  they  are  not  neces- 
sary instruments  of  active  trade  and  business;  and  we  but  follow 
in  the  footsteps  of  the  ablest  and  wisest  judges  when  we  say  that 
the  harsh  rule  wnich  excludes  equities,  and  often  does  injustice  for 
the  benefit  of  commerce,  should  not  be  applied  to  them.  This  re- 
mits them  to  the  position  they  have  so  lon^  occupied — ^that  of  mere 
choses  in  action  ^  and  whether  standing  alone  or  taken  to  secure 
^negotiable  or  non-negotiable  paper,  they  are  only  available  for  what 
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was  honestly  due  from  fhe  mortgagor  to  the  mortgagee.     If  they  m 
are  assigned^  either  expressly  or  by  legal  implication,  the  assignee  I 
takes  only  the  interest  which  his  assignor  had  in  the  instrument — I 
acquires*  but  an  equity,  and,  upon  the  long-established  doctrine  in 
courts  of  equity,  is  bound  to  submit  to  the  assertion  of  the  prior 
equitable  rights  of  third  persons.    To  hold  otherwise  is  to  engraft 
legal  incidents  upon  a  mere  equitable  title ;  to  give  to  the  transfer 
of  negotiable  paper  an  effect  beyond  what  it  imports,  or  is  neces- 
sary in  the  accomplishment  of  its  legitimate  purposes;  and,  finally, 
to  invest  with  negotiable  qualities  a  class  of  instruments,  neither 
used  for  nor  adapted  to  the  trade  and  commerce  of  the  country, 
and  thereby  to  deprive  the  mortgagor  of  the  just  right  of  defending 
against  fraud,  without  subserving  any  public  policy  whatever. 

These  views  necessarily  lead  to  the  conclusion  that,  upon  the 
facts  found  in  the  court  below,  the  plaintiff  was  entitled  to  have 
his  title  cleared  from  the  incumbrance  of  this  fraudulent  mortgage, 
and  that  the  court  eired  in  giving  the  affirmative  judgment  of  fore- 
closure in  favor  of  Smith.  For  this  error  that  judgment  is  re- 
veraed,  and  the  cause  remanded  for  further  proceedings. 

Peck,  C.  J.,  and  Bbinokbhhopp,  Soott  and  Wilder,  J.J.,  con- 
curred.^ 


-At^jf  •  *M   *<^r  tzi^  -    CARPENTER  v.  LONGAN.  r 
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V**//^    SUPEBMB  COUBT  OF  THE  IJnITBD  StATBS,  1872. 

^Ptfucv  0</v^<-^^PP^*^  ^^^°^  *^®  Supreme  Court  of  Colorado  Territory. 

*^     itc/C      ^^*  Justice  Swatne  stated  the  case,  and  delivered  the  opinion 
^^  X   (^^  ^^  *^^  court.— On  the  5th  of  March,  1867,  the  appellee,  Mahala  Lon- 
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l4  ^iJLjkz£^^9  and  Jesse  B.  Longan,  executed  their  promissory  note  to  Jacob 
/       '  D,  Carpenter^  or^rder,  for  the  sum  of  $980,  payable  six  months 

after  date,  at  the  Colorado  National  Bank,  in  Denver  City,  with 
interest  at  the  rate  of  three  and  a  half  per  cent,  per  month  until 
paid.  At  the  same  time  Mahala  Longan  executed  to  Carpenter  a 
mortgage  upon  certain  real  estate  therein  described.  The  mortgage 
was  conditioned  for  the  payment  of  the  note  at  maturity,  according 
to  its  effect.  On  the  24th  of  July,  1867,  more  than  two  months  be- 
f ore  the  maturity  of  the  note,  Jacob  B.  Carpenter,  for  a  valuable 

^Johnson  v.  Carpenter,  7  Minn.  176  (1882)  ;  Bouligny  v.  Fortier,  17  La. 
Ann.  121   (1865),  accord.  And  see  Jones  y.Dulick,  55  Pac.  Rep.522  (Kan. 
1898). 
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consideration,  assigned  the  note  and  mortgage  to  B.  Platte  Carpen- 
ter, the  appellant.  The  note  not  being  paid  at  matunty,  the  appel- 
lant filed  this  bill  against  Mahala  Longan,  in  the  District  Court  of 
Jefferson  County,  Colorado  Territory,  to  foreclose  the  mortgage. 

She  answered  and  alleged  that  when  she  executed  the  mortgage 
to  Jacob  B.  Carpenter  she  also  delivered  to  him  certain  wheat  and 
^^f%/^^  flour,  which  he  promised  to  sell,  and  to  apply  the  proceeds  to  the 
^  payment  of  the  note;  that  at  the  maturity  of  the  note  she  had  ten- 

dered the  amount  due  upon  it,  and  had  demMided  the  return  of 
the  note  and  mortgage  and  of  the  wheat  and  flour^  all  which  was 
refused.  Subsequently  she  filed  an  amended  answer,  in  which  she 
charged  that  Jacob  B.  Carpenter  had  converted  the  wheat  and  flour 
to  his  own  use,  and  that  when  the  appellant  took  the  assignment 
of  the  note  and  mortgage,  he  had  full  knowledge  of  the  facts  touch- 
ing the  delivery  of  the  wheat  and  flour  to  his  assignor.  Testimony 
was  taken  upon  both  sides.  It  was  proved  that  the  wheat  and  flour 
were  in  the  hands  of  Miller  &  Williams,  warehousemen,  in  the  city 
of  Denver,  tnat  they  sold,  and  received  payment  for  a  part,  and 
that  the  money  thus  received  and  the  residue  of  the  wheat  and  flour 
were  lost  by  their  failure..  The  only  question  made  in  the  case 
was,  upon  whom  this  loss  should  fall,  whether  upon  the  appellant 
or  the  appellee.  The  view  which  we  have  taken  of  the  case  renders 
it  unnecessary  to  advert  more  fully  to  the  facts  relating  to  the  sub- 
ject. The  District  Court  decreed  in  favor  of  the  appellant  for  the 
full  amount  of  the  note  and  interest.  The  Supreme  Court  of  the 
Territor}'^  reversed  the  decree^  holding  that  the  value  of  the  wheat 
and  flour  should  be  deducteST  The  complainant  thereupon  re- 
moved the  case  to  this  court  by  appeal. 

It  is  proved  and  not  controverted  that  the  note  and  mortgage 
were  assigned  to  the  appellant  for  a  valuable  consideration  before 
the  maturity  of  the  note.  Notice  of  anything  touching  the  wheat 
and  flour  is  not  brought  home  to  him. 

The  assignment  of  a  note  underdue  raises  the  presumption  of  the 
want  of  notice,  and  this  presumption  stands  until  it  is  overcome 
by  suflScient  proof.  The  case  is  a  different  one  from  what  it  would 
be  if  the  mortgage  stood  alone,  or  the  note  was  non-negotiable,  or 
had  been  assigned  after  maturity.  The  question  presented  for  our 
determination  is,  whether  an  assignee,  under  the  circumstances  of 
this  case,  takes  the  mortgage  as  he  takes  the  note,  free  from  the 
objections  to  which  it  was  liable  in  the  hands  of  the  mortgagee.  We 
hold  the  affirmative.  (Powell  on  Mortgages,  908;  1  Hilliard  on 
Mortgages,  572 ;  Coote  on  Mortgages,  304 ;  Reeves  v.  Scully,  Wal- 
ker's Chancery,  248;  Fisher  v.  Otis,  3  Chandler,  83;  Martineau  v. 
McColhim,  4  Id,  153 ;  Bloomer  v.  Henderson,  8  Mich.  395 ;  Potts  v. 
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BlackweU,  4  Jones,  58 ;  Cicotie  v.  Gagnier,  2  Mich.  381 ;  Pierce  v. 
Faunce,  47  Maine,  507;  Palmer  v.  Yates,  3  Sandford,  137;  Taylor 
V.  Pajre,  6  Allen,  86 ;  Croft  v.  Bunster,  9  Wis.  503 ;  CorweZZ  v.  Hitch- 
ens,  11  /d.  353.)  The  contract  as  regards  the  note  was  tha 
the  maker  should  pay  it  at  maturity  to  any  bond  fide  indorsee,  with 
out  reference  to  any  defences  to  which  it  might  have  been  liable  in 
the  hands  of  the  payee.  The  mortgage  was  conditioned  to  secure 
the  fulfilment  of  that  contract.  To  let  in  such  a  defence  against 
such  a  holder  would  be  a  clear  departure  from  the  agreement  of  thi 
mortgagor  and  mortgagee,  to  which  the  assignee  subsequently, 
in  good  faith,  became  a  party.  If  the  mortgagor  desired  to  reserve 
such  an  advantage,  he  should  have  given  a  non-negotiable  instru- 
ment. If  one  of  two  innocent  persons  must  suffer  by  a  deceit,  it  is 
more  consonant  to  reason  that  he  who  "  puts  trust  and  confidence 
in  the  deceiver  should  be  a  loser  rather  than  a  stranger."  {Hem 
V.  Nichols,  1  Salkeld,  289.) 

Upon  a  bill  of  foreclosure  filed  by  the  assignee,  an  account  must 
be  taken  to  ascertain  the  amount  due  upon  the  instrument  secured 
by  the  mortgage.  Here  the  amount  due  was  the  face  of  the  note 
and  interest,  and  that  could  have  been  recovered  in  an  action  at  law. 
Equity  could  not  find  that  less  was  due.  It  is  a  case  in  which 
equity  must  follow  the  law.  A  decree  that  the  amount  due  shall 
be  paid  within  a  specified  time,  or  that  the  mortgaged  premises 
shall  be  sold,  follows  necessarily.  Powell,  cited  supra,  says :  ^  But 
if  the  debt  were  on  a  negotiable  security,  as  a  bill  of  exchange  col- 
laterally secured  by  a  mortgage,  and  the  mortgagee,  after  payment 
of  part  of  it  by  the  mortgagor,  actually  negotiated  the  note  for 
the  value,  the  indorsee  or  assignee  would,  it  seems,  in  all  events, 
be  entitled  to  have  his  money  from  the  mortgagor  on  liquidating  the 
account,  although  he  had  paid  it  before,  because  the  indorsee  o 
assignee  has  a  legal  right  to  the  note  and  a  legal  remedy  at  law. 
which  a  court  of  equity  ought  not  to  take  from  him,  but  to  allow 
him  the  benefit  of  on  the  account." 

A  different  doctrine  would  involve  strange  anomalies.  The  as- 
signee might  file  his  bill  and  the  court  dismiss  it.  He  could  then 
sue  at  law,  recover  judgment,  and  sell  the  mortgaged  premises  un- 
der execution.  It  is  not  pretended  that  equity  would  interpose 
against  him.  So,  if  the  aid  of  equity  were  properly  invoked  to 
give  effect  to  the  lien  of  the  judgment  upon  the  same  premises 
for  the  full  amount,  it  could  not  be  refused.  Surely  such  an  ex- 
crescence ought  not  to  be  permitted  to  disfigure  any  system  of 
enlightened  jurisprudence.  It  is  the  policy  of  the  law  to  avoid 
circuity  of  action,  and  parties  ought  not  to  be  driven  from  one 
forum  to  obtain  a  remedy  which  cannot  be  denied  in  another. 
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The  mortgaged  premises  are  pledged  as  security  for  the  debt. 
In  proportion  as  a  remedy  is  denied,  the  contract  is  violated,  and 
the  rights  of  the  assignee  are  set  at  naught.  In  other  words,  the 
mortgage  ceases  to  be  security  for  a  part  or  the  whole  of  the  debt, 
its  express  provisions  to  the  contrary  notwithstanding.  The  note 
and  mortgage  are  inseparable;  the  former  as  essential,  the  latter 
as  an  incident.  An  assignment  of  the  note  carries  the  mortgage 
with  it,  while  an  assignment  of  the  latter  alone  is  a  nullity.  {Jack- 
son V.  Blodgei,  5  Cowen.  205;  Jackson  v.  ^Yillard,  4  Johnson,  43.) 

It  must  be  admitted  that  there  is  considerable  discrepancy  in  the 
authorities  upon  the  question  under  consideration.  In  Baily  v. 
Smith  etah,  14  Ohio  State,  396 — ^a  case  marked  by  great  ability  and 
fulness  of  research — ^the  Supreme  Court  of  Ohio  came  to  a  conclu- 
sion different  from  that  at  which  we  have  arrived.  The  judgment 
was  put  chiefly  upon  the  ground  that  notes  negotiable  are  made 
so  by  statute,  while  there  is  no  such  statutory  provision  as  to  mort- 
gages, and  that  hence  the  assignee  takes  the  latter,  as  he  would  any 
other  chose  in  action,  subject  to  all  the  equities  which  subsisted 
against  it  while  in  the  hands  of  the  original  holder.  To  this  view 
of  the  subject  there  are  several  answers. 

The  transfer  of  the  note  carries  with  it  the  security,  without  any 
formal  assignment  or  delivery,  or  even  mention  of  the  latter.  If 
not  assignable  at  law,  it  is  clearly  so  in  equity.     When  the  amount 

I  due  on  the  note  is  ascertained  in  the  foreclosure  proceeding,  equity 
recognizes  it  as  conclusive,  and  decrees  accordingly.  Whether  the 
title  of  the  assignee  is  legal  or  equitable  is  immaterial.  The  result 
follows  irrespective  of  that  question.  The  process  is  only  a  mode 
of  enforcing  a  lien. 

All  the  authorities  agree  that  the  debt  is  the  principal  thing  and 
the  mortgage  an  accessory.     Equity  puts  the  principal  and  ac- 
cessory upon  a  footing  of  equality,  and  gives  to  the  assignee  of  the 
evidence  of  the  debt  the  same  rights  in  regard  to  both.     There  is  no 
departure  from  any  principle  of  law  or  equity  in  reaching  this 
conclusion.     There  is  no  analogy  between  this  case  and  one  where/ 
a   chose    in    action    standing   alone   is   sought   to   be   enforced.] 
The  fallacy  which  lies  in  overlooking  this  distinction  has  misled] 
many  able  minds,  and  is  the  source  of  all  the  confusion  that  exists. 
The  mortgage  can  have  no  separate  existence.    When  the  note  is 
paid  the  mortgage  expires.     It  cannot  survive  for  a  moment  the 
debt  which  the  note  represents.     This  dependent  and  incidental 
relation  is  the  controlling  consideration,  and  takes  the  case  out 
of  the  rule  applied  to  choses  in  action,  where  no  such  relation  of 
dependence  exists.     Accessorium  non  ducit,  sequitur  principale. 

In  Pierce  v.  Faunce,  47  Maine,  513,  the  court  say:  "  A  mortgage 
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is  pro  ianto  a  purchase,  and  a  bona  fide  mortgagee  is  equally  entitled 
to  protection  as  a  bond  fide  grantee.  So  the  assignee  of  a  mortgage 
is  on  the  same  footing  with  the  bona  fide  mortgagee.  In  all  cases  the 
reliance  of  the  purchaser  is  upon  the  record,  and  when  that  discloses 
an  unimpeachable  title  he  receives  the  protection  of  the  law  as 
against  unknown  and  latent  defects.'' 

Matthews  v.  Wallwyn^  4  Vesey,  126,  is  usually  much  relied  upon  /( 
by  those  who  maintain  the  infirmity  of  the  assignee's  title.  In  that 
ease  the  mortgage  was  given  to  secure  the  payment  of  a  non-negotia- 
ble bond.  The  mortgagee  assigned  the  bond  and  mortgage  fraudu- 
lently and  thereafter  received  large  sums  which  should  have  been 
credited  upon  the  debt.  The  assignee  sought  to  enforce  the  mort- 
gage for  the  full  amount  specified  in  the  bond.  The  Lord  Chancellor 
was  at  first  troubled  by  the  consideration  that  the  mortgage  deed 
purported  to  convey  the  legal  title,  and  seemed  inclined  to  think  that 
might  take  the  case  out  of  the  rule  of  liability  which  would  be 
■applied  to  the  bond  if  standing  alone.  He  finally  came  to  a  differ- 
ent conclusion,  holding  the  mortgage  to  be  a  mere  security.  He 
fiaid,  finally :  "  The  debt,  therefore,  is  the  principal  thing ;  and  it  is 
obvious  that  if  an  action  was  brought  on  the  bond  in  the  name  of 
the  mortgagee,  as  it  must  be,  the  mortgagor  shall  pay  no  more  than 
what  is  really  due  upon  the  bond;  if  an  action  of  covenant  was 
brought  by  the  covenantee,  the  account  must  be  settled  in  that 
action.  In  this  court  the  condition  of  the  assignee  cannot  be  better 
than  it  would  be  at  law  in  any  mode  he  could  take  to  recover  what 
was  due  upon  the  assignment."  The  principle  is  distinctly  recog- 
nized that  the  measure  of  liability  upon  the  instrument  secured  is 
the  measure  of  the  liability  chargeable  upon  the  security.  The  con-i 
•dition  of  the  assignee  cannot  be  better  in  law  than  it  is  in  equity.  U| 
So  neither  can  it  be  worse.  Upon  this  ground  we  place  our  judg- 
ment. We  think  the  doctrine  we  have  laid  down  is  sustained  by 
reason,  principle,  and  the  greater  weight  of  authority. 

Decree  reversed. 
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Supreme  Coubt  op  New  Hampshire,  1878. 

(58  N,  H.  333.) 

Writ  op  Entry,  on  a  mortgage  made  to  secure  the  defendant's 
note,  endorsed  and  delivered  with  the  mortgage,  by  the  payee,  to  the 
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plaintiff,  before  maturity,  as  collateral  security.  The  plaintiff  re- 
ceived the  note  and  mortgage  in  good  faith  in  the  ordinary  course 
of  business,  and  with  no  notice  of  any  equities  between  the  mort- 
gagee and  the  defendant.  The  question  whether  the  defence  of 
want  of  consideration,  and  that  the  note  and  mortgage  were  ob- 
tained from  the  mortgagor  by  fraudulent  representations,  can  be 
made,  is  reserved. 

Allen,  J.     Negotiable  paper,  received  for  value,  before  ma- 
turity, in  the  ordinary  course  of  business,  without  notice  of  in- 
firmity, is,  in  the  hands  of  a  purchaser,  freed  from  defences  by  the 
maker.     The  same  is  true  when  the  paper  is  received  and  held  as 
collateral  security.     {Tucker  v.  Savings  Bank,  ante,  83.)     A  mort- 
gage  is  incident  to  the  debt  secured  by  it,  and  a  transfer  of  the  note 
or  other  evidence  of  debt  carries  the  mortgage  with  it.     {Wheeler 
V.  Emerson,  45  N.  H.  527.)     Any  defences,  open  to  the  maker  in 
a  suit  on  the  note,  may  be  made  use  of  in  an  action  on  the  mort- 
gage.    {Northy  v.  Northy,  45  X.  II.  141.)     The  mortgage  follows 
the  debt  as  a  shadow  does  its  object,  and  cannot  exist  without  it. 
Whoever  holds  the  evidence  of  debt  holds  the  mortgage  security^ 
and  payment  of  the  debt  extinguishes  the  mortgage.     The  debt  is 
f  the  principal  thing,  and  imparts  its  character  to  the  mortgage,  andf 
/  the  legal  ris^hts  anA-Temcdics  upon  the  debt  become  fixed  upon  its 
\  incident,  the  mortgage.     Defences  which  cannot  be  made  against^ 
Ihe  note,  because  it  has  travelled  away  from  them,  cannot  be  made 
ijgaingt  the  mortgage  which  has  kept  company  with  the  note.     The 
^  freedom  from  infirmity,  which  the  innocent  purchaser  and  holder 
of  the  note  enjoys,  cannot  be  destroyed  or  made  less  by  taking  with 
the  note  a  mortgage  made  and  intended  as  security.     The  plaintiff" 
received  the  note  and  mortgage  in  good  faith,  before  the  debt  had 
matured,  and  with  no  notice  of  defect  or  defence.     The  defence 
sought  to  be  set  up  cannot  be  made.     {Carpenter  v.  Longan,  1() 
Wall.  271. ;  Taylor  v.  Page,  6  Allen,  86 ;  Sprague  v.  OraJiam,  29^ 
Me.  160;  Pierce  v.  Faunce,  47  Me.  507;  Oould  v.  Marsh,  1  Hun 
("KT.  Y.)  566;  Jones  on  Mort.  834,  835,  840.)^ 

Case  discharged, 
Bingham,  J.,  did  not  sit. 


^Fisher  v.  Otis,  3  Chand.  (Mich.)  83  (1860),  DMtton  v.  Ives,  5  Mich.  515 
(1858),  Croft  V.  Bunster,  9  Wis.  503  (1859),  Oould  v.  Marsh,  1  Hun. 
(N.  Y.)  6M  (1874),  Duncan  v.  Jjouisville,  13  Bush  (Ky.)  378  (1877), 
Bassett  v,  Daniels,  136  Mass.  547  (1884),  accord.  But  see  Franklin  v. 
Tirogood,  18  Iowa,  515  (1865). 
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8EC.  II.]  TRUSTEES  OF  UNION   COLLEGE   V.   WHEE^^R.    ,  ^^1/9    ^    /       /   /^ 

TKUSTEES  OF  UNION  COLLEGE  v.  WHEELER,  c^    Kj^^  kvuu^J^ 
Commission  op  Appeals  op  New  York,  1874.^  /^t^  ^^z  ^  U^ 

Appeal  from  so  much  of  the  judgment  of  the  (Jeneral  Tenn  of  tuJb^i>  Su-^Xd^ 
the  Supreme  Court,  in  the  fourth  judicial  department,  as  afl&nn 
in  part  a  judgment  dismissing  the  plaintiff's  complaint,  entered  o] 
the  report  of  the  referee.     (Reported  below  5  Lans.  160;  59  Barl        ^^  , 

385.)  ^^  ^^1 

This  action  was  brought  to  foreclose  a  mortgage  executed  bywfec    ^    /f» 
Philo  Stevens  to  Benjamin  Nott,  to  secure  the  payment  of  $2,800.  §/yCtf   g^A/*'^ 
It  bears  date  July  18th,  1833,  and  was  recorded  August  8th,  1833.  ^^^c,  jfiM  ^^£/% 
It  covered,  when  given,  four  pieces  of  land,  viz. :  three  in  the  then^^^,^^^,,^^^  ^M/ 
village  of  Oswego  and  a  large  tract  in  the  town  Scriba.     The  yr     -• /^    tiL 
mortgage  was  assigned  by  Nott  to  the  plaintiff  by  an  assignment^,   j^^^  ^ 
bearing  date  the  1st  day  of  July,  1834,  which  was  recorded  on  the  ^^^^^^^v/- 
25th  day  of  December,  1852.  C^  Ci^^  ^ 

The  complaint,  after  stating  the  above  facts,  further  states  that   xji^n  ^    (jL4dfnjLj^ 
a  portion  of  the  mortgaged  premises,  being  two  of  the  parcels  o^Tjgjfc     ^i/Miiih 
Tand  in  Oswego,  had  been  released  from  the  lien  of  the  mortgage,      ^-^^Z---    /^/    "• 
and  as  to  them  the  plaintiff  made  no  claim,  but  alleged  that  the  ^*^^^J>^    ^ 
residue  remained  subject  thereto.  l^tMdZiJLm     ^ 

Several  of  the  defendants  answered  and  set  up  that  they  were  ^^  /S^    #*# 
owners  of  different  portions  of  the  lands  lying  in  Scriba,  which  they  ^    drT    /ujf" 
claimed  were  not  subject  to  the  lien  of  the  plaintiff's  mortgage,  ^^^^^ 
having  been  discharged  by  the  transactions  referred  to  in  the  opin-  Ik^    itfiS     y  , 
idhs^  The  issues  were  referred  to  a  referee,  who  dismissed  the  plain-  AgJ  LtMjuCtX^ 


tiff's^  complaint. 


it  related  to  most  of  the  mortgaged  premises,  but  affirmed  it  as  to   /a  ^7" 


14  uJy^ 


The  General  Term  on  appeal  reversed  the  judgment,  so  far  as  ,ry^i    q  ^^ 
the  residue.    The  further  facts  are  set  forth  at  length  in  the  opin-  Aoutuju 


_^^  _^  _^  ^ _  _^ ^^^_      ^ tJufcuL 

ions'  ^^^^"^^^^v. .....^  ''^"-^    A    &^ 

DwiGHT,  C.     The  facts  of  this  case  show  that  on  October  1st,   (if^^,^  vut^  9^^ 
1828,  one  Mellen  conveyed  a  large  tract  of  land,  including  the  prem-  1"      f  j    /j// — - 
ises  in  question,  to  Cha.uncey  B.  Aspinwall.     The  consideration  for  ^^       ^Ia4<x, 
the  land  was  paid  by  Aspinwall,  Philo  Stevens  and  Ben]amin"Nott.  ^^    g      i^t 
in  equal  portions,  and  each  were  equally  interested  in  the  propertyV  TK^^ft-^^^*^     - 

AspinwaH.Tv  deed  bearing  date  January  26,  1830,  conveyed  an  7^    pCuOL     V** 
undivided  two-thirds  ^art  of  the  property  to  Stevens,  for  the  con-  ^^i    ^k/L  «ct/^ 
sideraiion    of    $2,000.     While     Aspinwall     held     the    property      gj   iH  ^ 
he  executed  contracts  of  sale  01  portions  of  the  land  to  a  number  of  ^v   ^/  »^  /  ^ 

— —  ^ v^ijuJ  H  ^  'y* 

*The  report  of  this  case  is  much   abbreviatod.  the  opinion    of    Lott,         ^      J        {ff 
Ch.C,  and  considerable    portions  of    the  opinions    of    Dwight,  C,  being   l>i^f     1^  €U^  %>^ 
omitted.  ilAjf     ^t^  *^^ 
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distinct  purchasers^  in  his  own  name^  for  the  benefit  of  himself  and 

Stevens  and  Nott,  to  whom  he  accounted  from  time  to  time  for  the 

proceeds  of  sales.     After  the  conveyance  to  Stevens  sales  were  made 

of  other  portions^  the  contracts  being  executed  by  Aspinwall  and 

Stevens,  and  the  piroceedsbeing  accounted  for  to  Nott.  as  before. 

1 1         ^-/^      Jt     W^il^  matters  stood  in  this  condition,  Nott,  by  a  quit-claim  deed 

i\jMu<.ZAlDli^  ^^^^dated  July  18,  1833,  in  consideration  of  one  dollar,  conveyed"^ 

SaJj^  "i^L  /Jqc<Stevens  all  the  lands  described  in  the  deed  from  Mellen  to  Aspin- 

lh4vy\^  "U^  fcit5twall,tand  also  village  lots  in  Oswego,  of  which  two-thirds  belonged 

i^w.  0   to  Nott  and  one-third  to  Stevens.     Stevens,  by  mortgage  bearing 

^  *■  date  the  same  day  with  the  last  mentioned  deed,  mortgaged  to  Nott 

the  property  conveyed  to  Aspinwall  by  Mellen,  whether  under  con- 
tract  or  not,  and  also  the  village  property  above  referred  to,  to 
gecure  the  payment  of  $2,800,  with  interest  semi-annually.  The 
mortgage  was  payable  in  five  years  from  date,  was  accompanied  by 
Stevens'  bond,  and  duly  recorded  August  8,  1833. 

The  bond  and  mortgage  were  assigned  to  the  plaintiff  July  1^ 
1834^  for  the  sum  of  $3,790.87,  which  was  then  paid  to  Nott.  The 
execution  of  the  assignment  was  proved  by  a  subscribing  witness. 
December  17,  1853,  and  the  assignment  recorded  on  thfi  twantiptb 
of  the  same  month  and  year.     While  the  mortgage,  in  form,  covered 


V^j 


the  entire  property  sold  to  Aspinwall,  yet  it  was  conceded,  on  the 

trial,  that  some  portions  of  it  had  been  actually  conveyed  before  the 

'execution  of  the  mortgage,  and  to  this  no  claim  was  made  by  the 


It  will  be  observed,  from  the  facts  already  detailed,  that  upward 
of  njneteen  years  elapsed  between  the  execution  of  the  assignment 
audits  record.  Witmn  tnis  period,  on  March  28,  1836,  Nott,  stm 
assuming  to  be  the  owner  of  the  mortgage,  released  to  {ijtevens  some 
of  the  village  lots  embraced  in  the  mortgage,  who  conveyed  them  to 
purchasers  about  the  time  that  the  releases  were  executed.  Tt 
appeared  that  the  lots  so  released  were  more  than  sufficient  in  value. 


at  that  time,  to  pay  the  mortgage.  The  purchasers  under  Stevens 
had  no  notice  of  the  assignment  to  the  plaintiff. 

There  is  still  due  and  unpaid  on  the  mortgage  the  principal  sum 
of  $2,800,  with  interest  from  January  Ist,  1864,  amounting  on 
*   Decemberjd,  1870,  to  $4,157.28. 

— " -rj^        The  questions  raised  on  the  present  appeal,  under  this  state  of 

^yiAjdtr'i  'fT'     facts  are :    First.  Whether  the  lien  of  the  mortgage  is  superior  to 
A  •   i>i  Q  .  the  claims  of  the  purchasers  under  the  contracts.     Second.,  If  the 

plaintiff  is  bound  by  the  contracts,  whether  it  is  not  entitled  to  the 
purchase-money  unpaid  upon  them.  Third.  Whether  the  release  of 
the  village  lots  by  Nott  does  not,  as  between  the  purchasers  and  the 
plaintiff,  discharge  their  lots  from  the  lien  of  the  mortgage? 

1.  In  considering  the  first  question  it  will  be  necessary,  at  the 
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outset,  to  examine  the  relations  between  Aspinwall  and  Nott,  as  well 
<as  between  the  latter  and  Stevens.    When  Aspinwall  took  the  title, 
the  common  law  of  trusts  was  in  full  operation;  he  undoubtedly 
held  the  property  as  a  trustee,  both  for  Nott  and  Stevens.     In  other 
words,  the  payment  of  a  portion  of  the  consideration  by  each  of 
these  parties  caused  a  trust  pro  ianto  to  result  in  their  favor.     This 
■could  be  proved  by  parol  evidence.     (2  Washburn  on  Real  Property, 
176,  par.  17,  and  cases  cited.)  When  Aspinwall  conveyed  to  Stevens  j 
he  transferred  an  estate  to  him  charged  with  a  valid  existing  trust,  [ 
of  which  Stevens  had  full  knowledge.     Stevens,  according  to  ele-  ' 
mentary  rules,  became  himself  a  trustee  for  Nott  to  the  extent  of 
the  interest  conveyed  to  him.     (1  Spence's  Eq.  Jur.  512;  Willis  on 
Trustees,  64;  2  Washb.  178,  par.  21.) 

During  the  whole  period  from  October  1,  1828,  to  the  time  of  the 
•execution  of  the  mortgage,  the  relation  of  trustee  and  cestui  que 
trust  existed  between  Aspinwall  and  Nott,  or  Stevens  and  ITott. 
These  trustees  were  accountable  to  Nott  in  a  court  of  equity.  They 
had  the  management  of  the  estate,  had  the  legal  power  to  sell,  and 
their  acts  were  acquiesced  in  by  the  cestui  que  trust  and  ratified  by 
the  accountings  held  from  time  to  time.  Under  these  circum- 
stances the  purchasers  under  the  contracts  had  an  equity  superior 
to  that  of  Nott.  At  the  moment  when  he  conveyed  to  Stevens,  they 
•could  have  enforced  the  agreements  against  him,  on  payment  of  the 
residue  of  the  purchase-money,  and  against  Stevens,  his  successor  I  *^ 

in  interest.    Nott  and  Stevens  held  the  legal  title,  as  trustegg  for  >S-tx**-*  ^^^  » 
the  purchasers  under  the  contracts.  -ki-vw  A  «-  •*  ^-^ 

The  sale  by  Nott  to  Stevens  and  the  execution  of  the  mortgage*"^^-^*  -  tDi^^, 
to  the  former  worked  no  change  in  this  state  of  things.  At  the 
moment  of  sale  he  was  a  trustee  for  the  purchasers  under  the  con- 
tract. By  a  familiar  rule  in  the  law  of  trusts  he  could  not  buy  or 
sell  to  the  prejudice  of  the  cestuis  que  trusts.  His  sale  to  Stevens, 
and  taking  back  a  mortgage  for  the  purchase-money,  left  him  pre- 
cisely where  he  was  before  the  transaction  was  entered  into — still 
charged  with  the  execution  of  the  trust  in  favor  of  the  purchase 
under  the  contracts.  It  was,  therefore,  quite  immaterial,' as  far 
as  Nott  was  concerned,  to  show  that  he  had  constructive  notice 
of  the  contracts  by  the  possession  of  the  purchasers.  His  duty 
toward  them  did  not  depend  upon  notice,  but  upon  the  inherent 
equities  of  the  case.  Suppose  that  after  he  had  sold  to  Stevens 
he  had  immediately  repurchased  from  him ;  would  he  not  have  been 
subject  to  the  same  equities  as  he  was  liable  to  before  the  sale? 
The  authorities  are  distinct  that  he  would. 

A  mortgage  could  give  him  no  more  rights  than  an  absolute 
purchase.     It  is  thus  clear  that  if  Nott  had  remained  owner  of  the 
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mortgage  of  July  18^  1833^  and  had  sought  to  foreclose  it,  he  would 
have  been  bound  by  the  same  equities  as  before  his  sale  of  that  date^ 
and  would  have  been  required  to  allow  the  claims  of  the  purchasers 
under  the  contract. 

Does  the  plaintiflE  occupy  the  position  of  Nott,  or  can  it  urge  that 
it  is  a  purchaser  in  good  faith,  and  for  value,  and  thus  shut  out  the 
equities  between  the  contractees  and  Nott,  or  is  it  governed  by  the 
rule  that  the  assignee  of  a  mortgage  takes  subject  to  the  equities 
between  the  original  parties?  According  to  the  reasoning  thus 
far,  this  is  a  case  of  an  inherent  equity  as  between  a  person  having 
an  interest  in  the  equity  of  redemption  and  the  mortgage.  The 
mortgage,  in  form,  covers  the  property  claimed  by  the  contractees  ; 
if  they  do  not  fulfill  the  contract,  it  certainly  embraces  it  in  full. 
What  they  say  to  the  mortgagee  is  this :  "  Owing  to  certain  equities 
between  us  and  you,  it  is  inequitable  to  enforce  the  mortgage  against 
property  which,  as  a  matter  of  law,  is  actually  covered  by  it,  except 
you  respect  our  rights.*' 

Is,  then,  the  plaintiff  in  any  better  position  than  Nott,  the  mort- 
gagee ?    It  is  well  settled  that  an  assignee  of  a  mortgage  must  takel 
it  subject  to  the  equities  attending  the  original  transaction.     If  the  ( 
mortgagee  cannot  himself  enforce  it,  the  assignee  has  no  greater} 
rights.     The  true  test  is  to  inquire  what  can  the  mortgagee  do  byS 
way  of  enforcement  of  it  against  the  property  mortgaged ;  what  he  \ 
can  do  the  assignee  can  do,  and  no  more.     In  Clute  v.  Robison,  2y 
J.  R.  612,  the  rule,  as  stated  by  Kent,  Ch.  J.,  is,  that  a  mortgage  is 
liable  to  the  same  equity  in  the  hands  of  the  assignee  that  existed 
against  it  in  the  hands  of  the  obligee.    (2  Vern.  692,  765 ;  1  Vesey, 
122.)     The  rule  is  not  simply  that  the  assignee  takes  subject  to  the 
equities  between  the  original  parties,  though  that  is  sound  law.   (/n-i 
graham  v.  Disboroughy  47  N.  Y.  421.)     It  goes  further  than  this,.' 
and  declares  that  the  purchaser  of  a  chose  in  action  must  always 

Thurlow,  in  Davies  v.  Austen,  1  Vesey,  Jr.,  247.)  The  reason 
of  the  rule  is,  that  the  holder  of  a  chose  in  action  cannot  alienate 
anything  but  the  beneficial  interest  he  possesses.  It  is  a  question 
of  power  or  capacity  to  transfer  to  another,  and  that  capacity  is 
to  be  exactly  measured  by  his  own  rights.  (Beebe  v.  Bank  of  New 
YorJc,  1  J.  R.  652,  per  Spencer,  J.,  and  549,  per  Tompkins,  J.) 
Kent,^  Ch.  J.,  in  a  dissenting  opinion  in  the  same  case,  would  have 
confined  the  rule  to  the  equities  between  the  onginaT  parties  to  the 
contra^.  (Id.  673.)  The  opinions  of  Spencer  and  Tompkins,  J  J., 
were,  however,  recognized  as  the  correct  exposition  of  the  law  in 
Bush  V.  Lathrop,  22  N.  Y.  535.  A  considerable  number  of  author- 
ities are  cited  by  the  plaintiff  as  tending  to  show  that  the  assignee 
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of  a  chose  in  action  is  only  subject  to  the  equities  between  the  con- 
tractor (assignor)  and  the  debtor,  and  not  to  the  so  called  latent 
equities  of  third  persons.  Such  cases  as  James  v.  Morey,  2  Cowen, 
298,  opinion  of  Sutherland,  J.;  Bloomer  v.  Henderson,  8  Mich. 
402 ;  Mott  V.  Clarke,  9  Barr,  404,  and  others  of  the  same  class,  were 
reviewed  as  to  their  principle  or  specifically  in  Bush  v.  Lathrop, 
22  N.  Y.  535,  and  repudiated.  The  doctrine  of  Lord  Thurlow,  in 
England,  and  of  Spencer  and  Tompkins,  JJ.,  already  considered, 
was  thus  adopted  rather  than  that  of  Kent,  Ch.  J.  Thelawof 
some  of  the  other  States  undoubtedly  coincides  with  tne  views  of 
Kent,  but,  since  the  decision  in  Busk  v.  Lathrop,  must  be  r 
as  without  authority^  here. 

The  correct  theory  is  well  stated  in  2  Story  on  Equity  Juris- 
prudence, section  1040 :  "  Every  assignment  of  a  chose  in  action 
is  considered  in  equity  as  in  its  nature  amounting  to  a  declaration 
of  trust  and  to  an  agreement  to  permit  the  assignee  to  make  use 
of  the  name  of  the  assignor  in  order  to  recover  the  debt  or  to  reduce 
the  property  into  possession."  This  theory  would  lead  to  the  con- 
olusion  that  the  action  by  the  assignee  must  be  precisely  commen- 
surate with  that  of  the  assignor,  as  it  must  be  in  his  name  and 
on  the  supposition  that,  for  the  purposes  of  the  action,  he  is  still 
owner.  The  case  of  Dillaya  v.  Commercial  Bank  of  Whitehall,  51 
N.  Y.  345,  is  not  opposed  to  this  view,  as  the  question  in  that  case 
was  not  one  of  the  enforcement  of  a  mortgage,  but  concerned  the 
title  of  the  two  claimants  to  the  ownership  of  the  mortgage  itself. 
The  point  was,  whether  one  who  held  a  mortgage  in  trust,  with  an 
apparently  unrestricted  power  of  disposition,  could  transfer  it  free 
from  the  claims  of  the  cestui  que  trust  to  a  purchaser  in  good  faith. 
It  was  held  that  he  could.  This  case  has  no  tendency  to  establish 
any  right  on  the  part  of  the  assignee  in  enforcing  the  mortgage 
beyond  that  possessed  by  his  assignor.  * 

The  plaintiff  cites,  to  support  his  view,  authorities  to  the  effect 
that  an  assignee  is  a  purchaser,  and  to  the  effect  that  "  a  mortgage 
is  in  form  a  conveyance  of  the  land  and  an  assignment  of  it  is 
another  conveyance  of  the  same  land."  These  cases,  which  are 
very  numerous  in  the  law  books,  refer  only  to  the  position  of  a 
mortgagee  or  assignee  in  a  court  of  law,  and  were  decided  in  Eng- 
land and  in  States  of  the  Union  where  more  technical  views  of  the 
rights  of  a  mortgagee  in  a  court  of  law  prevail  than  in  this  State. 
They  are  of  no  force  in  a  court  of  equity,  in  which  the  case  at  bar 
is  assumed  to  be  pending,  for  in  such  a  tribunal  a  mortgage  is  but 
a  chose  in  action  and  security  for  a  debt.  Reference  is  also  ma^ 
to  a  class  of  cases  appearing  in  the  law  reports  of  a  number  of  the 
States,  holding,  in  substance,  that  when  a  mortgage  is  given  to 
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secure  a  negotiable  note,  which  is  itself  transferred  before  maturity 
for  value^  it  is  taken  by  the  assignee  free  from  all  equities.     It  la 
argued  that  these  authorities  tend  to  show  that  the  mortgage  par- 
takes of  the  nature  of  the  debt,  in  such  a  sense  that  only  the  direct 
equities  between  the  debtor  and  the  creditor  can  be  set  up  as  against 
the  assignee.     These  cases  have  not  yet  become  established  la^ 
in  this  State.     {Carpenter  v.  Longan,  16  Wall.  [U.  S.]  271 ;  Kent-] 
cott  V.  Supervisors,  id.  452 ;  Taylor  v.  Page,  6  Allen,  86 ;  Croft  v. 
Bunsier,  9  Wis.  510.)     If  sound,  they  must  be  made  to  rest  oi 
rules  of  law  attending  the  transfer  of  negotiable  paper,  and  cannot j 
be  held  by  indirection  to  overthrow  p  rule  concerning  the  ordinary! 
bond  and  mortgage  which  has  become  fixed  in  our  jurisprudence. 

The  result  is  that  the  plaintiff  in  the  present  case  takes  subject 
to  the  rights  of  the  purchasers  under  the  contracts,  by  reason  of  the 
equities  between  them  and  Nott  and  without  reference  to  any  actual 
or  even  constructive  notice  of  such  equities  as  between  such  pur- 
chasers and  the  mortgagee 

The  judgment  of  the  court  below  should  be  affirmed. 

All  concur. 


-^ 


Te/Q^Lt^^  til 


A  motion  having  been  made  for  reargument,  the  following  opin- 
ion  was  given,  on  denying  the  motion. 

DwiGHT,  C.  The  plaintiff  in  this  cause  moves  for  a  reargument 
on  three  grounds :  ^^Pirst.  That  this  court  erred  in  holding  that  the 
plaintiff  took  the  same  position  in  respect  to  the  mortgage  which  was 
the  subject  of  foreclosure  in  the  present  action  as  its  assignor,  Nott, 
the  mortgagee.  Second.  That  the  court  should  have  held  that,  where 
the  contracts  owned  by  the  respondents  were  assigned  subsequent 
to  the  record  of  the  mortgage,  the  plaintiff  has  a  lien  for  the  pur- 
chase-money unpaid  at  the  time  of  such  assignment.  .Third.  That 
the  court  committed  another  error  in  holding  that  after  Nott  had 
made  the  assignment  and  continued  the  apparent  owner,  the  assign- 
ment being  unrecorded,  and  the  respondents  having  no  notice  of 
Lsuch  assignment,  his  release  from  the  lien  of  the  mortgage  of  cer- 
tain portions  of  the  premises  which  were  primarily  liable  to  pay 
the  debt,  was  binding  on  the  plaintiff  and  so  discharged  the  re- 
spondents. 

Before  considering  the  first  proposition,  it  will  be  well  to  recall 
the  exact  relations  of  the  parties.  Nott  held  a  mortgage  upon  cer- 
tain lands  to  which  the  mortgagor  held  the  legal  title^  but  which 
in  part  had  been  sold  by  a  valid  contract  to  some  of  the  defendants. 
The  validity  of  the  contract  is  undisputed,  as  is  also  the  fact  that 
Nott,  the  mortgagee,  had  full  notice  of  the  equities  of  those  de- 
lendants,  and  was  bound  in  equity  to  recognize  them. 
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Starting  with  this  proposition,  the  connsel  for  the  plaintiff  main-  iQl  Q) 
tainsMhat  the  plaintiff,  if  considered  as  a  purchaser  of  a  chose  in 
action  without  notice,  is  not  bound  to  recognize  the  equities  to 
which  Nott  would  have  been  subject;  and  agailfAhat  it  is  a  pur- 
chaser of  the  legal  title  to  the  land,  and  that  it  can  invoke  the  rule 
that  the  honest  purchaser  of  land  for  a  valuable  consideration  can 
shut  out  any  equities  which  might  have  existed  between  the  mort- 
gagor, as  well  those  whom  he  represented,  and  the  mortgagee. 

In  urging  the  first  branch  of  this  proposition,  he  calls  our  atten-  ^  fj       u^lP^  fi) 
tion  to  the  supposed  fact  that  the  case  of  Bush  v.  Lathrop,  22  N.  Y.     ^^^^*  v. 

535,  and  cited  as  authority  in  one  of  the  opinions  disposing  of  this 
cause,  has  been,  overruled,  and  with  it,  that  the  doctrine  on  which 
we  relied  has  fallen.     This,  however,  is  an  incorrect  assumption, 
for  that  case  has  not  been  overruled  as  a  whole,  but  only  as  to  one 
proposition  maintained  in  it.     See  Moore  v.  Metropolitan  BJc.,  55  ( 
N".  Y.  41.     It  is  there  stated  that  several  propositions  in  Bush  I 
V.  Lathrop  were  decided  "with  perfect  accuracy."    The  special  '^2 
point  in  respect  to  which  there  is  a  conflict  between  the  two  cases  '^^ 
isT  wnetner  an  assignor  of  a  chose  in  action  can  set  up  any  equities      y  ^ 
affecting  the  title  between  himself  and  his  assignee,  in  an  action  '^^f^^/ 
brought  by  a  second  assignee.     There  was  no  question  whatever  as    ^***^^^^^^^  jfv 
to  the  equities  growing  out  of  the  chose  in  action  itself,  as  between     S^lLM^  OuJi 
the  original  parties  to  it  or  an  assignee  of  the  creditor.     On  that     uf  9^uJ:h^ 
point  the  court  was  careful  to  avoid  all  misconstruction  in  using    ix^Jt-Vco^T 
the  following  language:  "The  counsel"  (for  the  defendant)  "fur-     ^ .  .   j*Tj  ' 
ther  insists  that  to  apply  the  same  rule"  (of  estoppel)  "  to  non-    y^o(  ctr^^  • 
negotiable  choses  in  action  will  in  effect  make  them  negotiable. 
Not  at  all.     No  one  pretends  but  that  the  purchaser  will  take  the 
former,  subject  to  all  defences,  valid  as  to  the  original  parties,  nor 
that  the  mere  possession  is  any  more  evidence  of  title  in  the  pos- 
sessor than  is  that  of  a  horse.    In  both  respects,  the  difference  be- 
tween these  and  negotiable  instruments  is  vital."     (P.  .48.)     The 
court  is  also  careful,  on  pages  49,  50  of  the  report,  to  preserve  the 
force  of  the  cases,  decided  by  the  present  Court  of  Appeals,  which 
have  followed  Bush  r.  Lathrop  in  the  respect  referred  to — cases  of 
which  Schafer  v.  Reilly,  50  N.  Y.  61,  is  one,  and  bears  closely  upon 
the  present  discussion.     The  point  in  Moore  v.  Metropolitan  Banle 
is  simply  whether  the  law  of  estoppel  is  applicable  on  the  question 
of  title  as  between  a  first  assignee  and  a  remote  purchaser  of  a  non- .         . 
negotiable  chose  in  action.     It  is  held  that  it  is.     The  rule  that  the/  ^^^  * 
chose  in  action  itself  is  open  to  all  defences  growing  out  of  the  orig4 
inal  transaction,  in  the  hands  of  any  assignee,  no  matter  how  re-i 
mote,  remains  unshaken,  and  must  continue  so  until  elementary' 
rules  of  law  are  overthrown. 
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The  rule  laid  down  by  ns  in  the  case  at  bar  is  distinctly  stated 
and  afSrmed  in  Schafer  v.  Reilly,  50  N.  Y.  61,  It  is  there  said 
that  one  who  takes  an  assignment  of  a  mortgage  takes  it  subject 
not  only  to  any  latent  equities  that  exist  in  favor  of  the  mortgagor, 
but  also  subject  to  the  like  equities  in  favor  of  third  persons.  This 
case  emphatically  approves  of  Bush  v.  Laihrop,  so  far  as  it  holds 
this  point,  and  declares  its  doctrine  to  be  settled  law.  None  of  the 
cases,  we  repeat,  in  which  the  present  Court  of  Appeals  have  fol- 
lowed that  case,  are  to  be  regarded  as  overruled  by  Moore  v.  Met 
ropoliian  Bank,  supra.  It  must  accordingly  be  held  to  be  still  th 
law  of  this  State,  that  the  purchaser  of  a  non-negotiable  chose  i 
action,  secured  by  a  mortgage,  takes  it  subject  to  the  latent  equities 
of  the  mortgagor  but  of  third  persons, 
e  counsel  of  the  plaintiff,  however,  maintains  that  if  it  be 
<;onceded  that  this  doctrine  applies  to  the  debt  it  does  not  apply 
to  the  mortgage.  His  argument  is,  that  the  mortgage  itself  cre- 
ates a  legal  estate  in  the  land,  and  that  so  far  as  the  land  is  con- 
cerned, an  assignee  of  a  mortgage  is  a  purchaser  of  the  legal  estate 
for  a  valuable  consideration,  and  entitled  to  exclude  the  equities. 
There  is  thus,  according  to  this  proposition,  one  rule  for  the  land 
j  and  another  for  the  debt.  If  the  debt  were  collected  by  action  for 
its  amount  the  equities  would  be  let  in ;  if  it  were  collected  by  fore- 
closure of  the  mortgage  they  would  be  shut  out.  This,  if  true,  is 
certainly  an  extraordinary  proposition.     It  is  very  comprehensive 

(in  its  nature,  for  it  would  exclude  the  equities  of  the  mortgagor 
as  well  as  the  latent  equities  of  third  persons.  Under  our  com- 
pound system  of  foreclosure  and  of  obtaining  a  personal  judgment 
for  the  deficiency,  there  would  be  one  rule  for  the  first  branch  of 
the  case  and  an  entirely  different  one  for  the  last. 

None  of  the  cases  cited  by  the  counsel,  on  this  motion  for  re-l 
argument,  sustain  his  proposition  as  being  part  of  our  law.     They/ 
have  all  been  examined,  and  it  is  unnecessary  to  consider  them  in) 
detail.     The  point  is  really  decided  against  him  in  Schafer  v.  ^ 
Reilly,  supra.     The  contest  in  that  case  concerned  the  right  to 
surplus  moneys  after  a  foreclosure,  and  was  in  substance  a  question 
as  to  the  title  to  land,  the  money  standing,  under  the  doctrine  of 
equitable  conversion,  in  the  place  of  land.     It  appeared  that  there 
was  a  second  mortgage,  of  a  fictitious  nature,  made  by  one  John 
Reillv  to  Peter  Reillv,  on  which  nothins:  had  been  advanced,  and 
which  was  of  course  incapable  of  enforcement  by  Peter.     This  was 
^assigned  to  one  Catherine  M.  Burchard,  who  paid  a  valuable  con- 
sideration, acting  in  good  faith,  and  upon  an  affidavit  by  the  mort- 
gagor that  Peter  Reilly  had  advanced  to  him  the  whole  amount 
of  the  principal  without  abatement,  that  the  whole  sum  remained 
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unpaid,  and  that  there  was  no  off-set,  defence  or  counter-claim  to 
the  mortgage.  The  mortgage  was  dated  and  executed  anterior  to 
the  claim  of  one  Griffin,  who  had  acquired,  subsequently,  a  mechan- 
ic's lien  upon  the  land,  but  before  Mrs.  Burchard  became  assignee. 
Of  his  rights  at  that  time  she  was  ignorant.  The  question  was, 
who  had,  under  these  circumstances,  the  better  right  to  the  surplus 
moneys,  considered  as  land.  The  court  held  that,  notwithstanding 
the  mortgage  was,  on  its  face,  executed  prior  to  the  mechanic's  lien, 
it  might  be  shown  by  Griffin  that  his  lien  was  in  existence  when 
Mrs.  Burchard  advanced  her  money,  and  that  his  right  could  not 
be  affected  by  the  mortgage.  The  court  there  broadly  applied  the 
rule,  that  if  Griffin's  claim  was  an  equitable  one  and  latent,  it 
could  still  be  set  up  by  him  against  the  assignee.  The  estoppel 
against  John  Reilly,  caused  by  his  affidavit,  had  no  effect  upon  the 
rights  of  Griffin.  The  court  rested  this  decision  on  the  ground 
that  though  Griffin's  right  might  be  a  latent  equity,  yet  the  assignee  i 
must  take  the  mortgage  considered  as  an  interest  in  the  land,  and 
not  merely  the  debt,  subject  to  the  equity.  The  same  class  of  cases' 
that  were  relied  upon  by  the  plaintiff's  counsel  in  the  argument 
of  the  present  motion  were  cited  to  the  court,  as  showing  that  the 
assignee  of  the  mortgage  was  a  purchaser  for  value.  Their  ap- 
plication to  the  subject  in  hand  was  denied,  and  the  rule  of  Lord 
Thurlow,  in  Davies  v.  Austen,  1  Ves.  247,  was  pronounced  to  be 
the  principle  governing  the  case.  "A  purchaser  of  a  chose  in 
action  must  always  abide  by  the  case  of  the  person  from  whom  he 
buys."  (Schafer  v.  Reilly,  50  N.  Y.  67,  68.)  This  was  the  pre- 
cise ground  on  which  the  case  at  bar  was  rested. 

The  plaintiff  is  mistaken  in  the  supposition  that  the  present  case 
is  one  merely  of  notice  of  equitable  rights  on  the  part  of  third 
parties  to  Nott,  the  mortgagee,  and,  accordingly,  that  it  is  not 
bound  by  the  notice  under  the  ordinary  doctrines  applied  to  the 
purchaser  in  good  faith,  and  for  a  valuable  consideration,  acquir-    yp  _. 

ing  title  to  lands.     On  the  contrary,  the  difficulty  is  that  Nott  took  tcCtx*  fj  t»J^  ^ 
his  mortgage,  subject  to  the  older  and  better  title  of  the  contractees.  V^^  Oju  uJjouJ' 
To  their  estate  his  mortgage  never  attached  in  equity.     The  land     tZ  fa^J .  Stuux 
belonged  to  them  in  equity,  and  the  most  that  Nott  could  acquircV    a,  (^  Vjx^ 
under  any  circumstances,  as  against  them,  was  a  lien  for  the  un-/)  i^^ , 

paid  purchase-money.     This  is  not  an  interest  in  the  land  but  onlylj  III  ff 

in  the  money,  and  to  be  obtained  by  an  assismee  of  Nott  in  no  ?j| 
manner,  except  by  due  notice  of  the  mortgage  and  assignment  givenj /] 
to  the  contractees.     The  plaintiff  simply  acquired  Nott's  rights,  * 
and  stood  in  his  place,  according  to  Schafer  v.  Reilly,  supra,     (See 
also,  Andrews  v.  Torrey,  1  McCarter  [N.  J.]  355.)     The  cases  of 
Jackson  v.  Van  Vdlkenburgh,  8  Cow.  260;  Jachson  v.  Henry,  10 
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J.  R.  186 ;  Variclc  v.  Briggs,  6  Paige,  323 ;  Fori  v.  Burch,  6  Den. 
187,  and  others  cited  by  the  appellant,  have  no  application  to 
the  case  at  bar.     Those  and  others  of  the  same  nature  are  either 
cases  of  title  obtained  by  fraud,  or  involve  the  effect  of  notice 
under  the  recording  acts,  or  are  instances  of  mortgages  accompany- 
ing negotiable  notes,  and  declared  to  partake  of  the  character  of 
the  note.     They  are  noticed  and  distinguished  in  Schafer  r.  Beillyr 
supra,  and  it  is  unnecessary  to  spend  time  upon  them, 
y^     M     fjj         It  should  he  added  that,  under  the  rules  of  equity  jurisprudence^ 
\IS^9J^    lAAA^     .|.  jg  gggentjal  that  one  who  claims  to  exclude  an  earlier  equity  must 
^yi^xlc:^  f^'*^  show  that  he  is  not  only  a  purchaser,  hut  has  acquired  the  legal  es- 
^   >M>   ^UjJ^   *^*®-    What  evidence  was  there,  in  the  case  at  bar,  that  the  plaintiff 

had  acquired  the  legal  estate  ?    The  complaint  merely  alleges  an  as- 
signment of  the  debt  and  mortgage  in  writing.    The  referee  only 
finds  an  assignment  in  writing.    There  is  not  a  word  anywhere  con- 
cerning the  acquisition  of  the  mortgage  by  a  deed  or  other  instru-  j   ^^^ 
ment  under  seal.  If  the  mortgagee  had  the  "lega?*  estate,  he  did  not  n    *^ 
transfer  it  by  such  an  instrument  as  the  law  requires  to  transfer  a  i* 
freehold  estate  in  land.     The  plaintiff  was,  undoubtedly,  the  equita- 
ble owner,  by  force  of  the  assignment  of  the  bond  and  the  mort- 
gage accompanying  it,  but  that  was  not  enough.     The  legal  title 
must  pass.     (Peabody  v.  Fenton,  3  Barb.  Ch.  451.)     The  authori-li  *    J<^ 
ties,  to  the  effect  that  a  deed  or  other  mode  of  conveyance  is  neces-nCl*^ 
sary  to  pass  the  legal   estate,  strongly  preponderate.     {Den  y. 
Dimon,  6  Halst.  [N".  J.]  166;  Warden  v.  Adams,  15  Mass.  233; 
Jackson  v.  Myers,  11  Wend.  533,  539 ;  Morrison  v.  Mendenhall,  1ft 
Minn.  232;  Cottrell  v.  Adams,  2  Bissell,  351;  Olds  v.  Cummings^ 
31  111.  188;  Partridge  v.  Partridge,  38  Penn.  St.  78;  Oraham  v. 
Newman,  21  Ala.  497;  Lyford  v.  Ross,  33  Me.  197;  Smith  v.  Kel- 
ley,  27  id,  237;  Oivan  v.  Tout,  7  Blackf.  210;  2  Washburn  on  Real 
Property  [3d  ed.],  page  113,  paragraphs  12  and  16,  and  case& 
cited.)    Such  cases  as  Oreen  v.  Hart,  1  J.  R.  690;  Jackson  v.  Blod- 
get,  6  Cow.  202,  and  Jackson  v.  Willard,  4  J.  R.  43,  do  not  affect 
this  question,  as  the  matter  of  passing  the  legal  title  to  the  mortgage 
was  not  in  controversy.    Johnson  v.  Hart,  3  J.  Cas.  322,  only 
decides  that  by  the  transfer  of  the  debt  an  equitable  title  to  the 
mortgage  passes. 
i  ^-^VA:         ^^  ^^y  however,  not  our  intention  to  hold  that  the  legal  estate,. 
Pjy   Cj,  /  under  the  present  law  of  this  State,  ever  does  or  can  pass  from 

^-^•-*^  /;        .    the  mortgagee  to  the  assignee.     On  the  other  hand,  it  is  now  set- 
f^    >ulftau  ^^  ^]gj  lav  l-hal;  ^Y^Q  mortgage  is  but  a  lien  upon  the  land.     The  mort- 

Vf'  Kir^^''^  gagor,  both  in  law  and  equity,  is  regarded  as  the  owner  of  the  fee, 

&\JL    c   Ljlu   3°^  ^^  mortgage  is  a  mere  chose  in  action,  a  security  of  a  personal 

^(  ' nature.     An  assignment  of  a  mortgage,  in  this  view,  cannot  pas& 
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(  the  title.  {Jackson  v.  Myers,  11  Wend.  633,  639;  Kortright  v. 
Cady,  21  N.  Y.  343;  Trimm  v.  Marsh,  54  td.  699,  604;  Stoddard 
V.  fl^ar^,  23  td.  559,  560;  Power  v.  Lester,  id.  527.)  Rules  owing  ' 
their  existence  to  a  contrast  between  law  and  equity,  and  giving 
the  later  holder  of  a  legal  title  a  preference  over  an  earlier  holder  of 
an  equitable  title,  are  not  to  be  applied  to  a  state  of  the  law  so  en- 
tirely different  from  that  which  prevailed  when  the  law  of  mort- 
gages first  originated.  In  other  words,  the  power  of  a  vendee  of 
land  to  convey  to  a  second  purchaser,  so  as  to  shut  out  the  equities 
between  himself  and  the  original  vendor,  is  not  to  be  referred  to 
for  the  purpose  of  ascertaining  the  capacity  of  a  mortgagee  when 
he  makes  an  assignment  of  the  mortgage  to  shut  out  the  equities 
between  himself  and  the  mortgagor,  and  those  whom  the  mortgagor 
represents.  If  that  rule  were  ever  a  part  of  the  law  of  mortgages,! 
the  development  of  that  branch  of  jurisprudence  in  this  State  de-[ 
mands  that  it  should  be  discarded.     .... 

The  motion  for  reargument  is  denied.  ^  ^. 

AU  concur.  7Kfe  ^*^^    a^f^M.^^^  y^ 


DAVIS  V.  BECHSTEIN.     ^    hu<J/JL.  /^^ 
CouBT  OP  Appeals  op  New  York,  1877.  f/tfJ  /tf?5fc   ^    ^u-^ 

(69  i^.  r.  440.)  tS^^tU^^^'' 

This  was  an  appeal  from  a  judgment  of  the  General  Term  of  t\ctJL    ^***'« 
the  Court  of  Common  Pleas  for  the  city  and  county  of  New  York, 
modifying  the  judgment  in  favor  of  plaintiff  entered  upon  a  de-  J^TUT    Ajl  ^ 
cision  of  the  court  on  trial  at  Special  Term,  and  as  modified  affirm-  ^    f\j  /^  / 
ing  the  same.  Cec-VL^  ffm^  ^ 

This  action  was  brought  to  have  a  bond  and  mortgage  on  lands 
belonging  to  plaintiff  set  aside  and  canceUed.  The  bond  and  mort- 
gage were  executed  by  plaintff  and  her  husband  to  Lawrence  A. 
Riley,  and  delivered  to  him  as  an  accommodation,  to  be  used  as 
collateral  securitv  for  the  payment  of  a  note,  which  he  contem- 
plated getting  discounted,  and  under  an  agreement  with  him  that 
he  should  not  have  it  recorded.  Riley  failed  to  procure  the  dis- 
count^and  plaintiff  repeatedly  requested  the  return  of  the  bond 
and  mortgage:  Riley  promised  to  return  the  same  from  time  to 
time,  but  failed  to  do  so.  had  the  mortgage  recorded,  and  assigned 
the  bond  and  mortgage  for  a  valuable  consideration  to  the  defend- 
ant. Bechstein.    Plaintiff^s  husband  was  not  made  a  party  to  this 
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action.  It  did  not  appear  that  he  had  any  interest  in  the  real  estate 
covered  by  the  mortgage.  A  judgment  was  entered  in  favor  of  the 
plaintiff,  declaring  the  bond  and  mortgage  in  suit  void,  and  direct- 
ing that  defendant  Bechstein  surrender  and  deliver  up  the  same. 
The  General  Term  modified  this  judgment  so  as  to  declare  the 
bond  and  mortgage  void  only  as  against  plaintiff,  and  that  the 
1-egister  ot  tne  city  ana  county  of  New  York  be  required  to  enter 
upon  the  record  of  the  mortgage  that  it  was  adjudged  void  as 
against  plaintiff,  striking  out  the  provision  in  the  judgment  direct- 
ing  the  mortgage  to  be  surrendered  up  and  cancelled. 

Church,  Ch.  J.  Neither  the  decision  in  McNeil  v.  The  Tenth 
National  Bank,  46  N.  Y.  325,  nor  in  Moore  v.  Metropolitan  Nat, 
Bank,  55  N.  Y.  41,  affect  the  question  involved  in  this  case.  Those 
cases  hold  that  the  owner  of  a  chose  in  action  is  estopped  from  as- .  ,    ,    w 

serting  his  title  against  a  bond  fide  purchaser  for  value,  who  pur- 1  ^^*^  §tiM^ 
chased  upon  the  faith  of  an  apparent  absolute  ownership  by  assign- 1  w-^**^  ***^  . 
ment,  conferred  by  the  owner  upon  the  assignee  and  seller,  but' 
neither  of  them  intimated  an  intention  to  interfere  with  the  well 
settled  principle,  that  a  purchaser  of  a  chose  in  action  takes  it  sub- 
ject to  the  equities  between  the  original  parties,  and  that  the  as- 
signor can  give  no  better  title  than  he  himself  has.  On  the  con- 
trary, Grover,  J.,  in  the  last  case  declared,  in  answer  to  the  sug- 
gestion that  these  principles  might  be  impaired  by  the  decision, 
that  ^^  no  one  pretends  but  that  the  purchaser  will  take  the  former 
(non-negotiable  choses  in  action)  subject  to  all  defences  valid  as  to 
the  original  parties,  nor  that  the  mere  possession  is  any  more  evi- 
dence of  title  in  the  possessor  than  is  that  of  a  horse."  It  is  only 
where  the  owner,  by  his  own  affirmative  act,  has  conferred  the  ap- 
parent title  and  absolute  ownership  upon  another,  upon  the  faith  of 
which  the  chose  in  action  has  been  purchased  for  value,  that  he  is 
precluded  from  asserting  his  real  title,  and  this  conclusion  was  ar- 
rived at  by  the  application  of  the  doctrine  of  estoppel. 

At  the  time  Riley  transferred  the  bond  and  mortgage  to  the 
defendant  Bechstein,  as  between  him  and  the  plaintiff,  the  mort- 
gagor, he  had  no  title  or  interest  which  he  could  transfer.     The 
mortgage  was  executed  and  delivered  to  him  as  an  accommodation, 
to  be  used  as  collateral  security  for  the  payment  of  a  note  of  $2,000, 
which  he  contemplated  getting  discounted  at  the  New  York  Na- 
tional Exchange  Bank,  and  under  an  agreement  not  to  have  it  re- 
corded.    He  failed  to  procure  the  discount,  and  the  plaintiff  re- 
peatedly requested  the  return  of  the  bond  and  mortgage,  and  Riley  I 
promised  to  return  the  same  from  time  to  time.     It  is  very  clear  \ 
that  the  bond  and  mortgage  in  his  hands  were  of  no  value,  and/ 
that  he  could  not  have  enforced  them,  and  the  defendant,  when  he  | 


SEC.  II-]  DAVIS  V.  BECHSTEIN.  693 

purchased,  occupied  no  better  position.     Eiley  could  not  sell  anyl 
better  title  than  he  had,  which  was  none,  and  the  defendant  could! 
not  acquire  by  the  purchase  from  him  any  better  title.     The  specific* 
transaction  in  which  the  mortgage  was  to  be  used  having  failed, 
Eiley^s  possession  and  right  to  the  mortgage  after  that  was  no  dif- 
ferent than  if  it  had  been  delivered  to  him  without  any  agreement 
for  its  use  at  all.     He  was  then  the  possessor  of  the  bond  and 
mortgage  executed  and  delivered  without  consideration,  and  with- 
out authority  to  use  it  for  any  purpose.     I  have  examined  the  evi- 
dence and  am  of  the  opinion  that  it  is  sufficient  to  sustain  the 
findings  of  the  Judge,  and  therefore  the  findings  are  conclusive. 
The  husband  was  not  made  a  party,  and  a  mis-trial  is  claimed  for 
this  reason.     He  had  no  interest,  as  it  appears,  in  the  real  estate, 
and  the  defect  should  have  been  taken  by  answer  or  demurrer.     Oth- 
erwise it  is  deemed  waived.     (Code,  §  148.) 

The  General  Term  modified  the  judgment,  so  as  to  preserve  all 
the  rights  of  the  defendant  against  the  husband,  and  he  cannot  in 
any  event  be  injured. 

The  judgment  must  be  affirmed. 

All  concur;  Rapallo,  J.,  not  voting. 

Judgment  affirmed.^ 


New  Jersey  Gen.  Stat.,  1896.    Mortgages  §  31  (p.  2108).^^^^*^^^ 
[It  is  enacted]  That  all  mortgages  on  land  in  this  State,  and  all  f  o^^^^^  ^y 
covenants  and  stipulations  therein  contained,  shall  be  assignable  Zc/U,   ^  a>a^^ 
at  law  by  writing,  whether  sealed  or  not,  and  such  assignments  shall  all^^J^jutJt.  . 
pass  and  convey  the  estate  of  such  assignor  in  the  mortgaged  prem- 
ises, and  the  assignee  may  sue  thereon  in  his  own  name;  but  in 
such  suit  there  sl^i^ll  hfi^lfowpd  all  just  off-sets  and  other  defenses 
aorqiTiqfjj^p  ftg^ignoT  that  would  havc  ^een  allowed  in  any  action 
brought  bv  him  and  existing  before  notice  of  such  assignment.  .  .  . 

§  32.  That  the  clerks  of  the  several  counties  of  this  State 
be  and  they  are  hereby  authorized  to  record  in  suitable  books  to 
be  provided  for  that  purpose  any  assignment  of  any  mortgage  upon 

^Weatfall  v.  Jones,  23  Barb.  (N.  Y.)  9  (1856),  and  Bill  v.  Boole,  116  N. 
Y.  299  (1889),  accord.  But  see  First  Nat.  Bank  of  Corry  v.  Stilea,  22 
Hun.  339  (1880),  in  which  it  was  held  that  a  mortgage  in  the  usual  form, 
given  to  raise  money  for  the  mortgagor,  but  improperly  negotiated  and 
assi^ed  by  the  mort^t^e  for  his  own  purposes,  "by  the  very  form  of  the 
mortgage  Itself"  i^^p^fpH  an  efltnpp<»l  against  tHe  mortgagor  and  those 
claiming  under  him.  To  the  same  effect  see  Commontoealth  v.  Councils  oj 
Pittshurph,  34  Pa.  St.  496,  520  (1859),  and  Compare  Davis  v.  Burr,  9  8.  and 
R.  (Pa.)   137  (1822)  and  MoMasters  v.  Wilhelm,  86  Pa.  St.  218  (1877). 
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lands  within  their  respective  counties.  .  .  .;  and  such  record- 
ing shall  be  notice^  from  the  time  such  assignment  is  Ifift  foy  that 
purpose,  10  ail  persons  concerned  thait  said  mortgage  is  so  as- 
signed. ~.  .  . 

§  34.  That  when  any  assignment  hereafter  made  is  not  re- 
corded,  as  in  this  act  provided,  any  payments  made  to  the  as- 
signor in  good  faith,  and  without  actual  notice  of  such  assignment, 
and  any  release  of  said  mortgaged  premises  or  any  part  thereof, 
to  a  person  not  having  actual  notice  of  such  assignment,  shall  bey 
38  valid  as  if  said  mortgage  had  not  been  assigned. 


XjJ*^  recording  of  an  assipiment  of  a  mortgage  is  not  in  itself  a  notice 

^^^  ^f  ftn^li  flgfligmmPTif.  fn  a  ^i^pfgngnr^  his  hcirs  Or  personal  representSr 

tives,  jo  as  to  invali3ate  a  payment  made  by  either  of  them  to  the 

mortgagee. 


T-, 


y 


\. 


\ 


CHAPTER  V. 

DISCHABGE  OF  MORTGAGE. 

Section  I.    Tbndbb  and  Payment. 

(a)     In  Oeneral. 

Lit.  §§  334,  335,  337,  338,  339,  and  Co.  Lit.  209, 

reprinted  at  pages  9-11,  supra.  oj       j     / 

Lit.  §  340.  Also,  upon  such  ease  of  feoffment  in  morgage,  a  ques-^  ^  ^^^  ^ 
tion  hath  been  demanded  in  what  place  the  feoffor  is  bound  to  ^  ytu^/  ^ 
tender  the  money  to  the  feoffee  at  the  day  appointed,  &c.  And  toJuix,  ^ 
floine  have  said,  upon  the  land  so  holden  in  morgage,  because  the  ggjCeii^-^tXi^ 
condition  is  depending  upon  the  land.  And  they  have  said 
that  if  the  f coffer  be  upon  the  land  there  ready  to  pay  the  money 
to  the  feoffee  at  the  day  set,  and  the  feoffee  bee  not  then  there,  then 
the  feoffor  is  quit  and  excused  of  the  payment  of  the  money,  for  that 
no  default  is  in  him.  But  it  seemeth  to  some  that  the  law  is  con- 
trary, and  that  default  is  in  him :  for  he  is  bound  to  seeke  the  feoffee 
if  he  bee  then  in  any  other  place  within  the  realm  of  England.  As 
if  a  man  be  bound  in  an  obligation  of  20  pound  upon  condition  en- 
dorsed  upon  the  same  obligation,  that  if  he  pay  to  him  to  whom  the 
obligation  is  made  at  such  a  day  10  pound,  then  the  obligation 
of  20  pound  shall  lose  his  force,  and  bee  holden  for  nothing; 
in  this  case  it  behooveth  him  that  made  the  obligation  to  seek  him  to 
whom  the  obligation  is  made  if  he  be  in  England,  and  at  the  day 
set  to  tender  unto  him  the  said  10  pound,  otherwise  he  shall  for- 
feit the  summe  of  20  pound  comprised  within  the  obligation,  &c. 
And  so  it  seemeth  in  the  other  case,  &c.  And  albeit  that  some  have 
said  that  the  condition  is  depending  upon  the  land,  yet  this  proves 
not  that  the  making  of  the  condition  to  bee  performed,  ought  to_b€e 
igade  uponthe  land,  &c.,  no  more  then  if  the  condition  were  that 
the  feoftor  aTsuch  a  day  shall  do  some  speciall  corporall  service  to 
the  feoffee,  not  naming  the  place  where  such  corporall  service  shall 
be  done.  In  his  case  the  feoffor  ought  to  do  such  corporall  service 
at  the  day  limited  to  the  feoffee,  in  what  place  soever  of  England 
that  the  feoffee  bee,  if  he  will  have  advantage  of  the  condition,  &c. 
So  it  seemeth  in  the  other  case.  And  it  seemes  to  them  that  it  shall 
bee  more  properly  said  that  the  estate  of  the  land  is  depending 
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upon  the  condition,  then  to  say  that  the  condition  is  depending  upon 
the  land,  &c.     Sed  quc^re,  &c. 
,  Co.  Lit.  210.     ^^Item,  sur  tiel  case  dc  feoffment  en  morgage, 

Ciw.c/««^w4j^^  question  ad  este  demande,  £c."  Here  and  in  other  places,  that  I 
Sojj^  C£ttE»  /  j^j^y  gj^y^  Qj^QQ  Jqj  ^11^  where  Littleton  maketh  a  doubt,  and  setteth 
t65^  ^wT^       down  severall  opinions  and  the  reasons,  he  ever  setteth  downe  the  j  ^ 

-ypuuJd^  f^    ^    better  opinion  and  his  owne  last,  and  so  he  doth  here.      For  at    ^  ^qA 
U^JbjUi  ,  0<c^/^"^thiH_dfiy  this  flmihf.  is  settled,  having  beene  oftentimes  resolved,  that  Iv^^^yZ/*- 
(^^(dPi^uL    ^    seeing  the  mop^y  ^^  &  summe  in  grosse,  and  collaterall  to  the  title       j^tt 

/Mc fl/t#^tfM^-«-^  Q?  ^he  landy  that  the  feoffor  must  tender  the  money  to  the  person        ' 
aX/riJi^  h/f*/?.^  ^^^  feoffee  according  to  the  later  opinion,  and  it  is  not  sufficient  jj^* 

•-Mlf     i^    for  him  to  tender  it  upon  the  land;  otherwise  it  is  of  a  rent  that  I    ^  ^**"j 


goe  to  the  feoffee,  and  know  where  he  will  appoint  to  receive  it,  and| 
there  it  must  bee  delivered.     And  so  note  a  diversitie  betweene  Jk^i 

money  and  things  ponderous,  or  of  great  weight.     If  the  condition  \\yf^    ^^ ' 
of  a  bond  or  feoffment  be  to  make  a  feoffment,  there  it  is  sufficient  (     \^ 
for  him  to  tender  it  upon  the  land,  because  the  state  must  passe  by  | 
liverie. 
*2#    /     -x/  LJJ^p^  "  Deins  le  roialm  d'Engleterref*    For  if  he  be  out  of  the  realmei^ 
/t6«f  ^^*^  f^^oi  England  hee  is  not  bound  to  seeke  him,  or  to  goe  out  of  the) 
'>i*^fet    0^  K^  realme  unto  him.     And  for  that  the  feoffee  is  the  cause  that  the} 
^L^r^'lit'*a>*'f^ffor  cannot  tender  the  money,  the  feoffor  shall  enter  into  the  land( 
'  as  if  he  had  duly  tendered  it  according  to  the  condition. 

*'  De  tender/'  or  tendre,  is  a  word  common  both  to  the  English 
and  French,  in  Latine  offerre;  and  in  that  sense,  and  with  that 
Latyn  word  it  is  alwayes  used  in  the  common  law. 


^^^  ^r       J    cial  place  wnere  tne  money  snaii  oe  paya^  ft- -^^^^  »y^^.^..  .^^v 

^  /^^  "^""^^^^^p!^}^  put,  the  better  it  is  for  the  feoffor.     As  if  A.  infeoffe  B.  to 

y-  S#  Z*^^'*^-*^  have  to  him  and  to  his  heires,  upon  such  condition  that  if  A.  pay  to 

JLtUt/iJ^f^  "SftM;  B.  on  the  Feast  of  Saint  Michael  the  Arch-Angell  next  comming, 

I^C^JL  ,  in  the  cathedrall  church  of  St.  Paul's  in  London,  within  foure 

^^  houres  next  before  the  hour  of  noonc  of  the  same  Feast,  at  the 

Rood  loft  of  the  Rood  of  the  North  doore  within  the  same  church, 
or  at  the  tombe  of  Saint  Erkenwald,  or  at  the  doore  of  such  a  chap- 
pell,  or  at  such  a  pillar,  within  the  same  church,  that  then  it  shall  be 
lawfull  to  the  aforesaid  A.  and  his  heires  to  enter,  &c.,  in  this  case  he 
needeth  not  to  seek  the  feoffee  in  an  other  place,  nor  to  bee  in  a^ 
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other  place^  but  in  the  place  comprised  in  the  indenture^  nor  to  bee 
there  longer  than  the  time  specified  in  the  same  indenture,  to  tender 
orjiay  the  money  to  the  feoffee,  &c.  •*-; 

§  343.  Also,  in  such  case,  where  the  place  of  payment  is  limited,    ^ouuu^ 
the  feoflfee  is  not  bound  to  receive  the  payment  in  any  other  plac6     f  tj   . 
but  in  the  same  place  so  limited.     But  3^et  if  he  doe  receive  the  pay-'     ^^^'^-'^'^ 
ment  in  another  plaoe^  this  is  good  enmigh  and  as  strong  for  the 


O^'-O 


tA^^ 


feoffor  as  if  the  receipt  had  beene  in  the  same  place  so  limited,  &c^ 

§^  ^^^'  Also,  in  the  case  of  feoffment  in  morgage,  if  the  feoffor     /s      ^^c-^- 
p^eth  to  the  feoffee  a  horse,  or  a  cup  of  silver,  or  a  ring  of  gold,  j    jO^ 

orany  such  other  thing  in  f  ul  satisfaction  of  the  monev.  and  the    r7^  ^^^  Ay7/ 


other  receiveth  it,  this  is  good  enough,  and  as  strong  as  if  hee  had  >i^^  ^  LxJl 
received  the  summe  of  money,  though  the  horse  or  the  other  thing     ^  d^ 

were  not  of  the  twentieth  part  of  the  value  of  the  sum  of  money,     I 
becs^use  that  the  other  hath  accepted  it  in  ful  satisfaction. 


BuROAiNE  V.  Spuhling,  Cro.  Car.  284  (King's  Bench,  1633). 
Ejectment.  All  the  Court  agreed  that  whereas  in  the  principal  case 
the  condition  was  for  the  payment  of  1060Z.  upon  the  first  of  July, 
and  the  payment  was  made  before  the  first  of  Julv.  viz..  upon  dec- 
into  sexto  Junii,  aad  an  acceptance  thereof^  it  is  a  good  performance 
of  the  condition.  


TiTLfiY  V.  Davis,  2  Eq.  Cas.  Abr.  604  (Chancery,  1739).  f^  ^^y^s 
mortgagestwo  estates,  viz.,  Blackacre  and  Whiteacre,  to  B.,  and         /^ 
atterwards  mortgages  Blackacre  to  C.and  after  that  Whiteacre  to  D. 
[uesjion  was,  whether  the  Court  can  decree  a  redemption  of 
B.^s  mortgage,  who  was  the  original  mortgagee,  by  proportionable 
contributions  of  C.  and  P.,  the  two  puisne  mortgagees. 


And  Lord  Chancellor  [Hardwicke],  after  consideration, 
was  of  opinion  that  the  Court  could  not  decree  such  a  redemption ; 
that  the  original  mortgagee  ought  not  to  be  intangled  with  any  ques- 
tions that  may  arise  among  subsequent  mortgagees;  that  he  has  a 
right  to  be  redeemed  intire  and  not  bv  parcels ;  and  his  right  un- 
doubtedly stood  so  with  regard  to  the  mortgagor,  and  consequently 
with  regard  to  the  subsequent  mortgagees ;  for  the  mortgagor  could 
not  hurt  him  by  playing  his  right  into  another's  hands,  nor  is  there 
any  precedent  where  such  a  redemption  was  ever  allowed.* 

Wreet  v.  BeoX,  16  la.  68  (1861) ;  Coffin  v.  Parfcer,  127  N.  Y.  117  (1891), 
and  the  authorities  generally,  aoctyrd. 


f « 
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€^ 


-f-hJtJ^     High  Coubt  op  Chanceby,  1845. 

52U  ^/.«u,U^     iS-u^   fc-*    (]4Sm.427.) 

^i^*  Bill  to  redeem  a  mortgage  for  a  tenn  of  years  made  on  the  Ist 

of  April,  1844.  ^ 

The  proviso  for  redemption  stipulated  that  the  mortgagee  should 
ire-assign  the  mortgaged  premises  on  being  repaid  the  money  lent  on 
the  1st  of  April.  1845.  with  interest  in  the  meantime,  by  quarterly 
payments. 
/     The  mortgagor,  having  had  an  advantageous  offer  for  the  pur- 
\  ichase  of  the  premises  shortly  after  the  mortgage  was  ma^.  tendered 
)  to  the  mortgagee  the  amount  of  the  principal  and  of  the  interest  up 
I  to  the  1st  of  April,  1845,  together  with  a  re-assignment  of  the  mort- 
j  gaged  premises ;  but  the  mortgagee  would  neither  accept  the  money 
1^  nor  execute  the  deed ;  in  consequence  of  which  the  bill  was  filed. 
The  defendant  demurred  to  the  bill  for  want  of  equity. 
The  Vice  Chancellob  [Shadwell]  allowed  the  demurrer  on 
the  ground  that  it  was  contrary  to  the  practice  of  the  Court  to  de- 
cree  the  redemption  of  a  mortgage  before  the  day  appointed  for  that 
purpose  had  arrived.* 

GIBSON  V.  CREHORE.        ^^JTr^^V^^-^ 
Supreme  Judicial  Court  op  Massachusetts,  1827.  ^  €{jL£.a^    Iha^. 

(SPtcfc.  146.)  lui.ic^s    y^(^^ 

This  was  a_bill  in  equity,  in  which  the  plaintiff,  as  widow  of  Abra-  Jl^^xJ/t^) 
ham  Gibson,  claimed  the  right  to  be  let  into  her  dower  in  two  par--^^_^  ^  ^ 
eels  of  real  estate  in  Boston,  in  the  occupancy  of  the  defendant.  j  Mr 

The  bill  alleges  that  on  the  10th  of  July,  "1816,  A.  Gibson  died,  ^i^^.j 
leaving  the  plaintiff  his  widow;    that  he  was  then  seised  of  the  r  'ho<^L^ 
premises,  subject  to  a  mortgage  to  P.  C.  Brooks,  dated  November  ^CJL^^  ^'•^ 
18,  1814,  to  secure  the  payment  of  15,000  dollars  in  two  years  with  ^^  J<«c^ 
semiannual  interest ;  that  his  estate  was  represented  as  insolvent,  ^^    ^l^o>^ 
.and  that  Brooks  proved  the  debt  before  the  commissioners  of  in-  ^rf^Ti    yS 
^solvency;  that  the  assets  of  the  estate  were  sufficient  to  pay  ^^,!^/^;^— , 

^Ahhe  V.  Qoodunny  7  Conn.  377,  384  (1829),  accord,  •    irziOsLJ 


:t.  r>A^ 


>f^   u^uje^   oU^^^  t^    j^ ^ '''^:;;TT^ 
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cents  on  the  dollar;  that  on  the  26th  of  November,  1817,  the  prem- 
ises were  sold  by  the  administrators,  subject  to   the  mortgage, 
and  were  purchased  by  the  defendant;  that  the  defendant,  as  a 
condition  of  the  sale,  gave  his  bond  to  the  administrators  to  pay, 
take  up,  and  discharge  the  mortgage  as  his  proper  debt,  and  that  he 
entered  under  his  deed  from  the  administrators,  which  contained 
a  stipulation  that  he  should  discharge  the  mortgage ;  that  he  after-   i        J)       s 
wards,  on  the  8th  of  January,  1818,  procured  from  Brooks  an  Jr^'^*'^^ 
7'CrA.^c^    <t<-  assignment  of  the  mortgage  and  diverted  the  assets,  holding  the     ^  L^^j^Ji^ » 
'^St^  4  Cffah,   mortgage  as  a  subsisting  incumbrance,  instead  of  discharging  it  f      Ci     * 

fvVvs.'  u^  according  to  his  obligation.  The  plaintiff  further  alleges  that,  as 
tL<xA,  i^  to  her,  the  assignment  is  inoperative  and  the  mortgage  discharged, 
L^CLu^AMUf  iutu  or  if  not,  that  the  assignment  ought  to  stand  for  so  much  only  as 
'      I       '  would  remain  due  on  the  mortgage  after  deducting  what  the  assets, 

if  properly  applied,  would  have  paid.  She  further  states  that  the 
defendant  pretends  that  her  rights,  if  she  ever  had  any,  were  fore- 
closed by  an  entry  under  the  mortgage  on  the  13th  of  February, 
1818,  and  subsequent  possession,  but  she  avers  that  no  such  right 
of  entry  then  existed  in  the  defendant,  he  having  before  that  time 
conveyed  the  estate  by  deed  of  mortgage  to  one  Parker,  and  the  as- 
signment being  inoperative,  and  that,  if  any  such  right  did  then 
exist,  there  has  been  no  foreclosure,  because  at  the  time  of  the  sup- 
posed entry  the  defendant  was,  and  for  a  long  time  before  had  been, 
in  the  actual  occupancy  of  the  premises,  having  entered  under  his 
deed  from  the  administrators;  that  the  supposed  entry  was  made 
in  the  absence  of  the  plaintiff  and  entirely  without  her  knowledge ; 
that  the  defendant  had  never  given  her  any  notice  of  it,  and  that  she 
was  wholly  ignorant,  until  shortly  before  the  filing  of  her  bill,  that 
the  mortgage  was  treated  as  having  any  force  whatsoever,  and  that 
as  soon  as  it  came  to  her  knowledge  that  it  was  set  up  by  the  de- 
fendant as  a  subsisting  incumbrance,  she  offered  to  redeem  and  re- 
quested the  defendant  to  state  an  account. 

The  defendant,  in  his  answer,  alleges  that  the  plaintiff  joined 
in  the  execution  of  the  mortgage  and  thereby  released  her  right  of 
dower,  and  he  denies  that  she  is  entitled  to  dower.  He  denies  that 
the  assets  in  the  hands  of  the  administrators  should  have  been  ap- 
plied to  the  payment  of  the  mortgage  debt,  or  that  he  was  bound 
to  see  to  the  application  of  the  assets.  He  admits  that  he  entered 
into  a  bond  to  pay,  take  up,  and  discharge  the  debt  secured  by  the 
mortgage,  so  far  as  to  save  the  intestate's  estate  harmless  from  the 
same,  but  denies  that  he  engaged  to  release  or  extinguish  the  mort- 
gage, and  also  denies  that  the  administrators,  in  taking  the  bond, 
represented  in  any  respect  the  plaintiff  in  her  capacity  of  widow, 
or  that  the  bond  had  any  reference  to  her  rights  as  widow.     He  al- 
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leges  that  about  the  8th  of  January,  1818,  for  the  sum  of  16,540  dol- 
lars paid  by  him.  he  procured  an  assignment  of  the  mortgage,  and 
continued  to  hold  it  as  a  valid  security  for  the  original  debt  and 
interest, until  it  was  foreclosed  by  virtue  of  an  entry  made  by  him  on 
the  13th  of  February,  1818,  in  the  presence  of  two  witnesses,  and  a 
subsequent  possession  for  three  years;  but  that  if  the  foreclosure 
cannot  be  sustained,  the  whole  amount  of  the  original  debt,  with  in- 
terest computed  semiannually,  is  still  due  to  the  defendant,  after 
deducting  such  rents  as  he  may  have  received  beyond  the  amount 
of  repairs.  He  alleges  that  at  the  time  of  his  entry  for  foreclosure 
on  the  13th  of  February,  1818,  he  had  good  right  of  entry  for  the 
purpose  of  foreclosing  against  all  persons,  except  Parker,  and  that 
the  mortgage  to  Parker,  who  never  entered  by  virtue  thereof,  has 
been  discharged. 

The  opinion  of  the  Court  was  drawn  up  by 

WiLDE^  J.    That  the  widow  of  a  mortgagor  is  entitled  to  redeem  \{ 
the  mortgage  is  a  necessary  inference  from  the  doctrine  repeatedly  {( 
laid  down  as  the  law  of  Massachusetts,  that  a  widow  is  dowableli 
of  an  equity.     It  is  a  familiar  principle  in  courts  of  equity,  that 
every  person  interested  in  an  estate  mortgaged  is  entitled  to  redeem ; 
and  this  principle  is  confirmed,  if  it  requires  confirmation,  by  St. 
1 798,  c.  77,  by  which  it  is  enacted,  "  that  the  mortgagor  or  vendor,, 
or  other  persons  lawfully  claiming  under  them,  shall  have  right  to 
redeem."    If  therefore  a  widow  can  lawfully  claim  under  her  hus- 
band, of  which  there  can  be  no  question,  she  has  a  right  to  redeem^ 
by  the  express  words  of  the  statute. 

The  objection,  therefore,  to  the  plaintiff's  right  to  redeem  is 
clearly  imfounded,  unless  it  can  be  maintained  that  a  legal  assign- 
ment of  dower  is  an  essential  requisite  to  complete  her  title.     It  is 
true  that  before  such  assignment  she  cannot  enter  on  any  part  of 
the  land,  for  it  cannot  be  ascertained  in  what  part  her  dower  will  be 
assigned ;  nor  can  she  maintain  a  writ  of  entry,  for  her  legal  right 
is  inchoate.    But  an  assignment  of  dower  is  not  necessary  to  enable 
her  to  maintain  a  suit  in  equity  for  the  purpose  of  redeeming  the 
mortgage,  because  the  assignment  of  dower  does  not  affect  her  equi- 
table right  of  redemption,  and  because  she  has  no  right  to  demand 
such  assignment  as  against  the  mortgagee  before  she  redeems  the 
mortgage.     Nor  is  an  assignment  of  dower  by  the  heirs  necessar}',  / 
because,  as  will  be  shown  hereafter,  she  could  not  redeem  a  part  or  I 
parcel  of  the  mortgaged  premises  without  redeeming  the  residue  ) 
also,  if  required  so  to  do  by  the  mortgagee.     The  assignment  of 
dower,  therefore,  is  of  no  importance,  and  is  not  necessary  to  per-| 
feet  her  title  to  redeem  the  mortgage. 

[The  Court  then  proceeds  to  consider  various  objections  to  de- 
creeing a  redemption  by  the  plaintiff,  and  holds,  1st,  that  the  Court 
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has  plenary  jurisdiction  to  make  such  a  decree;  3d,  that  the  assign-  i,  (y  I  -^i^C  ijl 
ment  of  the  mortgage  to  the  defendant,  when  he  was  possessed  of  the       '  / 

equity  of  redemption,  did  not  operate  as  a  merger  and  extinguish- 
ment of  the  mortgage ;  3d,  that  the  plaintiff  is  not  entitled  to  have 
the  mortgage  discharged  out  of  the  personal  estate  of  the  intestate; 
4th,  that  the  plaintiff,  not  being  a  party  to  the  bond  of  indemnity  i*^^  ^  e#*^rf^ 
^ven  to  the  administrators,  cannot  take  advantage  of  it;  5th,  that 
the  entry  and  possession  of  the  defendant  are  not  sufficient  in  law 
to  foreclose  the  mortgage ;  and  proceeds  as  follows :— £/ 

Considering,  then,  that  the  plaintiff's  right  to  redeem  is  not  ex- 
tinguished by  the  defendant's  entry  and  possession  under  the  mort- 
gage, we  are  to  decide  upon  what  terms  and  to  what  extent  she 
is  now  entitled  to  redeem. 

As  the  defendant  has  purchased  the  equity,  as  well  as  the  mort- 
gage, it  would  seem  equitabfe  to  allow  the  plaintiff  to  redeem  a 
third  part  of  the  mortgaged  premises,  by  paying  her  equitable 
portion  of  the  mortgage  debt,  according  to  the  value  of  her  right 
of  dower  as  compared  with  the  residue  of  the  estate.  But  this  can- 
not be  done  without  infringing  the  defendant's  rights  as  assignee 
of  the  mortgage.  He  stands  in  the  place  of  the  mortgagee,  and  has 
an  undoubted  right  to  insist  on  his  whole  debt.  Nor  can  he  be 
•compelled  to  be  redeemed  by  parcels,  for  by  thus  dividing  the  estate 
the  income  or  value  of  the  whole  may  be  reduced.  The  rule  there- 
fore is,  when  several  are  interested  in  an  equity  of  redemption  and 
one  only  is  willing  to  redeem,  he  must  pay  the  whole  mortgage 
debt ;  and  the  others  interested  in  the  equity,  who  refuse  to  redeem, 
are  not  compellable  to  contribute;  for  it  would  be  unreasonable 
to  compel  a  party  to  redeem,  when  perhaps  it  might  be  for  his 
benefit  to  suffer  the  mortgage  to  be  foreclosed.  The  mortgagee, 
however,  is  not  to  be  entangled  with  any  question  which  may  arise 
between  the  owners  of  the" equity  in  relation  to  contribution,  but 
has  the  right  to  insist  on  an  entire  redemption.  If,  therefore,  sev- 
eral estates  are  mortgaged  by  one  mortgage,  and  the  mortgagor 
afterwards  conveys  the  estates  separately  to  different  persons, 
although  each  owner  of  the  separate  estates  may  redeem,  yet  it  can 
-only  be  allowed  by  payment  of  the  whole  mortgage  debt.  And  the  j\ 
party  so  redeeming  will  be  entitled  to  hold  over  the  whole  estate  jl 
mortgaged  until  he  shall  be  reimbursed  what  he  has  been  thus  com-  U 
pelled  to  pay  beyond  his  due  proportion.  He  is  considered  as  g 
assignee  of  the  mortgage,  and  stands,  after  such  redemption,  in  the  II 
place  of  the  mortgagee  in  relation  to  the  other  owners  of  the  equity.  || 
So  if  there  be  tenant  for  life  and  remainderman  of  an  equity,  either 
may  redeem,  but  not  without  paying  the  whole  mortgage.  In  like 
manner  a  dowress  or  jointress  of  lands  mortgaged  may  redeem,  she 
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paying  the  mortgage  debt,  and  may  hold  over,  if  the  heir  refuse* 
to  contribute,  until  she  and  her  executor  shall  be  repaid  with  inter- 
est. (Palmer  v.  Danby,  Prec.  Ch.  137;  Saville  v.  Saville,  2  Atk. 
463;  Banks  v.  Sutton,  2  P.  Wms.  716;  Elwys  v.  Thompson,  9  Mod. 
396 ;  15  Viner,  447 ;  Ex  parte  Carter,  Ambl.  733 ;  Powell  on  Mortg. 
392,  708,  709,  in  notis.) 

If  the  defendant  had  redeemed  the  mortgage,  the  plaintiff  would! 
have  been  let  in  by  contributing  her  portion  of  the  mortgage  debt, 
according  to  the  value  of  her  life  estate  in  one-third  part  of  the 
mortgaged  premises,  in  conformity  with  the  rule  adopted  in  the  case 
of  Swaine  v.  Ferine,  5  Johns.  Ch.  Rep.  482.  But  as  the  defendant,, 
being  assignee  of  the  mortgage,  insists  on  the  payment  of  the  whole 
mortgage  debt,  the  plaintiff  cannot  redeem  on  any  other  terms. 
After  redemption,  she  will  hold  as  assignee  of  the  mortgage,  but 
will  be  bound  to  keep  down  one-third  of  the  interest  during  her  life,, 
and  may  hold  over  for  the  residue  of  the  mortgage  debt.  The  de- 
fendant must  be  held  to  account  for  the  rents  and  profits  from  the 
time  of  his  entry  under  the  mortgage;  for  although  this  entry  can- 
not operate  by  way  of  foreclosure,  for  want  of  notice  to  the  plain- 
tiff, yet  it  is  sufficient  to  charge  him  with  the  reception  of  the  rents, 
and  profits. 

The  case  must  be  referred  to  one  of  the  masters  in  chancery  to- 
take  an  account  accordingly,  and  redemption  will  be  decreed  upon 
payment  of  the  debt  which  remains  due  on  the  mortgage  after  de* 
ducting  the  rents  and  profits. 

GROVER  V.  PLYE.       ^^oa^,  ty/yUC^-^^ 
Supreme  Judicial  Court  op  Massachuseots,  1863.  i^    cajI^jl^  m^, 

(5  Allen,  543.)  ^   ^   ^  hl^^^   ^ 

Writ  op  Entry.    The  demandants  claimed  title  under  the  levy  ^^^    A*^ 

of  an  execution  by  selling  the  equity  of  redemption  of  the  premises,  -r-ty, 

ATthe  trial  m  the  Superior  Court,  before  Lord,  J.,  it  appeared  ^  ^7^ 

that  at  the  time  the  levy  was  made  the  premises  appeared  on  record  •^ "^  * 
to  be  subject  to  a  mortgage  to  the  Blackstone  Loan  and  Fund  Asso-      /  ^|  a 

ciation,  to  secure  certain  sums  of  money,  a  portion  of  which  wa&  h  I ' 
not  then  due;  that  full  payment  of  said  sums  had  been  made  and 
a  discharge  of  the  mortgage  and  release  of  the  preinises  by  the  said 
association  executed  before  the  levy,  but  the  discharge  and  release 


^"  .retail     ^     oM.     ^     ^ou^     ^<wfc7     -^ 
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were  not  recorded  until  afterwards ;  and  that  neither  the  judgment 
creditor  nor  the  officer  had  actual  or  constructive  notice  of  such 
discharge  until  the  record  thereof:  The  judge  ruled  that  it  wag 
immaterial,  for  the  purposes  of  this  actionrwhether  the  mortgage^ 
upon  the'^remises  had  been  discharged,  unless  the  creditor  or  offi- 
cer had  actual  or  constructive  notice  thereof  before  the  seizure  of 
t^e  land  on  the  execution,  and  that  a  sale  of  the  equity  without  such 
notice  was  regular  and  proper. 

The  jury  returned  a  verdict  for  the  demandants,  and  the  tenant 
alleged  exceptions. 

BiGELOw,  C.  J.     K  is  admitted  that  the  sums  due  on  the  mort- 
gage to  the  Ijoan  Fun^  Association  were  paid  before  the  sale  of  the 
right  in  equity  to  redeem  was  made  by  the  officer ;  and  that  these 
payments  were  made  at  or  before  the  times  when  the  several  instal- 
ments became  due  according  to  the  stipulation  set  forth  in  the  con- 
dition 0^  the  mortgage  and  the  bond  which  accompanied  it  ai^d  . 
formed  part  of  the  transaction.     By  such  payment,  on  familiar j/ 
principles,  the  condition  was  saved  and  the  mortgagor,  the  tenantJl 
was  in  of  his  old  estate.     No  conveyance  or  discharge  of  the  mort-l 
gage  was  necessary  to  revest  the  estate  in  the  mortgao^or,  or  to  de-\ 
feat  the  title  of  the  mortgagee.      (Merrill  v.  Chase,  3  Allen,  339,  *' 
and  cases  cited.    Joslyn  v.  Wyman,  ante,  62.)  The  argument,  there- 
fore, of  the  demandants,  founded  on  the  necessity  of  recording  a 
release  or  discharge  of  a  mortgage  in  order  to  defeat  a  title  acquired 
by  a  judgment  creditor  by  a  sale  on  execution  of  a  right  in  equity 
made  after  such  release  or  discharge  but  without  actual  notice 
thereof,  falls  to  the  ground.     The  act  of  payment  in  the  country 
ante  vel  apud  diem  saves  the  forfeiture  of  an  estate  held  by  a  con- 
veyance  defeasible  on  a  condition  subsequent.     No  record  of  such  i 
an  act  is  necessarj'  to  make  the  estate  a  fee  simple  estate  in  the  J 
grantor  or  mortgagor,  as  against  all  persons  clairainff  by  a  subse-j/ 
quently  acquired  title.     The  release  of  the  Loan  Fund  Association^ 
to  the  mortgagor  was  a  useless  and  superfluous  act,  which  added 
nothing  to  the  strength  of  the  title  which  he  had  acquired  by  a 
performance  of  the  condition  of  the  mortgasre  before  a  breach. 

It  follows  that  the  title  of  the  demandants  under  the  sale  of 
the  right  in  equity  to  redeem  the  estate  is  invalid.     The  premises /f  '^ 

being  unincumbered  and  held  by  iho  Indgment  debtor  as  an  estatejl 
in  fee  at  the  time  of  the  service  of  the  execution,  could  be  legallyw 
levied  on  only  by  an  appraisement,  and  set  off  in  the  mode  pre-lJ 
scribed  by  law.     (Forster  v.  Mellen.  10  Mass.  421.     Freeman  v. 
M'Oaw,  15  Pick.  82.    Perry  v.  Hayward,  12  Cush.  344.) 

Exceptions  sustained^ 

TSuZ-sj^     Q^^O  f^^^  f^^     <^^''      ^^<^*-^     ^^^     ^  ""^^ 
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(ft)  AfUr  Default. 


Emanuel  College  v.  Ewens,  1  Ch.  Rep.  18  (Chancery,  1625).* 
That  the  Earl  of  Huntington,  seised  in  fee  of  the  Manor  of 
North-Cabn^,   with  advowson  appendant,   and  for  payment   of 


^ 


debts  by  way  of  mortgage,  25  Eliz.,  made  a  lease  for  500  years  of 
the  said  manor,  with  appurtenances,  not  mentioning  the  advowson 
by  express  name,  with  a  clause  of  redemption,  and  for  advance- 
ment of  learning  and  religion,  of  his  free  disposition  in  28  Eliz. 
by  deed  granted  the  said  advowson  to  Sir  Francis  Hastings,  and 
others,  and  their  heirs,  to  the  use  of  the  said  Earl  for  life,  remainder 
to  the  Master,  FellowSt&c.^  of  the  said  college,  and  their  successors 
forever;  and  shortly  after  in  the  same  year  paid  his  said  debts. 
And  this  court  conceived  the  ^said  lease,  being  but  a  security,  and  jk' 

that  money  paid,  the  said  lease  bein^  void,  as  well  against  the  said        l/A.*    fl(f  • 
college  as  against  any  other;  and  though  the  money  not  paid  at  the  ^''    "1 
day^  but  afterwards,  the  said  lease  yought  to  be  void  in  equity  as      \ 
well  as  on  a  legal  payment,  it  had  bee\void  in  law  against  them. 

^/CTptsut  •  Manning  v,  Surges,  1  Ch.  Cas.  29   (The  Rolls,  1663).    A 

mortgage  was  forfeited;  the  mortgagor  afterwards  meeting  the 
mortgagee,  said,  ^^  I  have  moneys ;  now  1  will  come  and  redeem 
the  mortgaged  The  mortgagee  said  to  him  he  would  hold  the 
mortgaged  premises  as  long  as  he  could;  and  then  when  he  could 
hold  them  no  longer,  let  the  devil  take  them  if  he  would.  And 
•  afterwards  the  mortgagor  went  to  the  mortgagee's  house  with  money 
more  than  sufficient  to  redeem  the  mortgage,  and  tendered  it  there ; 
but  It  did  not  appear  that  the  mortgagee  was  within,  or  that  the 
tender  was  made  to  him :  and  it  was  decreed  a  redemption,  and  the 
defendant  to  have  no  interest  from  the  time  of  the  tender,  because 
of  his  wilfulness.  "  ~"^ 

A  like  case  between  PecJcham  and  Legay  about  a  year  since. 

LuTTON  V.  RoDD,  2  Ch.  Cas.  206  (Chancery,  1675).— A  deed 
in  the  nature  of  a  mortgage  and  covenant  to  reconvev  on  pay- 
ment: the  money  was  tendered  at  the  day  and  place,  and  re- 
^A  portion  only  of  the  case  as  reported  is  here  given. 


'^'t-t — ^-•--^-^^         /tx^i-^-^-t^         oujj^^  Co      yA^^  .      ^ 


^jouuU-      (jlLjU^         UM^.^^         UJuJJi^.     c/& 


•S*0-  ^0  WILTSHIRE  V.  SMITH.  705 

fused:  Decreed,  the  money  without  interest  from  the  time  of  the 
ifinderrand  to  reconvey,  though  that  the  plaintiff  ought  to  make 
oath  that  the  money  was  kept  and  no  profit  made  of  it.^ 


-l^u^uXt    S^^   ^^     :        WILTSHIRE  v.  SMITH. 

^^-        ^     '/ —  —hrA»  A  'High  Court  of  Chancery.  1744. 
ai4A^    ^^^if^  ^^^ 
-ho'  VLaju^^Ia^    y\tuL4UL  (3  Aih,  89.) 

M    uI^ttA       ^  bill  was  brought  to  redeem  a  mortgage  on  the  8th  of  May, 

^^  Otj  17'42,  in  which  the  plaintiff  insists  upon  a  redemption  on  paving 

^  ^*^o/    the  principal  money  only,  for  that  the  interest  ought  to  end  the 

^j/ia/^L<X      20th  of  February,  1741,  because  the  plaintiff  had  given  six  months' 

notice  to  pav  off  the  mortgage,  and  on  that  day  tendered  the  princi- 
pal and  interest  and  a  deed  of  assignment,  but  the  defendant  abso- 
lutely refused  to  take  the  money. 

The  defendant  swears  that  he  offered  to  take  the  monev^  pro- 
vided he  might  have  time  to  consider  of  it  and  to  advise  upon  the 
'deed  of  assignment,  as  there  are  covenants  in  it  on  his  part,  upon 
JisJ^uJbh  iw  which,  as  he  is  not  of  the  profession  of  the  law  himself,  it  is  reason- 
iJjhT"   '  Ij  *^ble  he  should  ask  the  opinion  of  some  attorney,  whether  they  were 

*-  KS.  ^     such  as  he  might  safely  execute. 
jK^  fc3r.7f<A«r     lqjjj)  Chancellor  [Hardwicke]  :    There  is  not  one  case  in 
*G^      \T^  twenty  irpon  the  fact  of  an  absolute  refusal  after  a  tender  that  is" 
4.tuLM  k»»<^ver  made  out,  for  they  are  generally  attended  wrtlTcircumstances 
^^^^  ^  i  >  that  explain  the  refusal,  and  are  notfting  more  than  causes  cooked 
a   <j     2L*  ^P  ^y  country  attomies  to  make  themselves  business.     The  plain-  li 
i      if^U*  *  tiff  did  not,  as  he  ought  to  have  done,  send  a  draft  of  the  assignment  11 
cilfc-  JtAMuM-^^  ^^^  defendant  any  time  before  the  money  was  tendered. 
'^*r*?i^       The  plaintiff  insists  that  the  defendant  absolutely  refused  to 
"^y**"'*^  /^^  take  his  money  or  execute  the  deed  of  assignment.     If  this  had  been 
w  *"^  *^^^^the  fact,  it  would  have  been  unconscionable  and  unreasonable  in  the 
"if  yiJbam  •  defendant. 

4a  (jkiffc         But  the  person  who  was  to  take  an  assignment  of  the  mortgage 

7tfStac,7^y%  swears  that  the  defendant  desired  further  time  or  to  that  effect 

'  The  question  ia,  Who  was  in  the  wrong?     The  plaintiff  certainly 

was.     For  where  there  are  covenants  on  the  part  of  the  mortgagee, 

it  is  verv  reasonable  that  he  should  have  some  time  to  look  them 

^Gyles  v.  Hall,  2  P.  Wms.  37S  (1720),  Stow  t.  Rvtaell,  36  III.  18  (1864), 
and  the  authorities  generally,  wxori,        t    ^     i_    t  K 
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over;  and  the  plaintiff's  attorney  ought  to  have  left  the  deed  for  a 
week  with  the  defendant,  that  he  might  have  an  opportunity  to  " 
advise  upon  it,  and  the  plaintiff's  attorney  should  have  appointed" 
a  time  to  pay  the  money  after  the  defendant  had  been  allowed  a 
sufficient  time  to  advise ;  or,  as  1  said  before,  he  should  have  sent  a 
copy  or  the  ingrossment  of  the  assignment. 

But  the  subsequent  transaction  and  what  passed  before  the  filing 
of  the  bill  explains  it.  Did  ever  a  mortgagor,  as  is  the  case  here,, 
after  he  was  put  under  this  difficulty,  lie  by  a  year  and  quarter 
without  bringing  a  bill  to  redeem?  What  could  be  the  reason? 
Why,  the  plaintiff,  the  mortgagor's  attorney,  told  him,  You  have 
made  a  tender  of  your  mortgage  money,  and  the  defendant's  refusal 
has  forfeited  his  interest ;  for  that  you  may  keep  the  money,  and  by 
a  bill  compel  the  defendant  to  take  the  principal,  without  interest,, 
from  the  time  of  the  tender. 

Lord  Hardwicke  ordered  that  it  be  referred  to  a  master  to  take 
an  account  of  what  was  due  to  the  defendant  for  principal,  interest 
and  costs  on  the  mortgage,  and  on  the  plaintiff's  paying  to  the  de- 
fendant what  the  Master  shall  certify  to  be  due  within  six  months- 
after  he  has  made  his  report,  it  was  decreed  the  defendant  should 
assign  the  mortgaged  premises,  as  the  Master  should  direct;  but 
in  default  of  the  plaintiff's  paying  as  above  directed,  it  was  ordered 
the  plaintiff's  bill  do  stand  dismissed. 


MAYNARD  v.  HT^T. 


SuPRBMB  Judicial  Court  of  \ 


CHUSBTTB,  1827/7    ^ 

Writ  of  Entry.    The  defendantJdeclared  upon  his  seisin  in  fee  (/iU  u/^^ 
and  in  mortgage  and  a  disseisin  by  the  tenant.  ly^  vUJjj 

The  tenant  pleaded :  First,  nul  disseisin,  in   j  ^J7^ 

Secondly,  that  Nathaniel  Maynard,  the  mortgagor,  assigned  the  ^/^.^  r^ 
premisesTio  the  tenant,  with  warranty  against  all  incumbrances,   ^  um^  - 
and  that  the  tenant,  after  condition  broken,  but  before  action  was    Ci/lu<  lS.^^ 
brought,  tendered  $400  for  the  discharge  of  the  mortgage.     The    u  >v#  ^»/i_ 
demandant  took  issue  on  the  tender.  -^  ^  ouCsh' 

Thirdly,  that  in  consideration  that  the  tenant  would  forbear  to     ^  IjiZt/^ 
make  the  tender,  tlie  demandant  promised  that  the  tenant  should]]_^    jU 
hold  the  land  discharged  oi  the  mortgage,  and  ihat  he  (the  de-      m   n^^^^ 
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inandant)  would  resort  to  Nathaniel  Maynard  for  payment  of  the 
note,  which  was  secured  by  the  mortgage.  Issue  was  taken  on  this 
plea. 

Fourthly^  a  plea  like  the  second,  except  that  it  alleged  a  tender 
of  $450.     Issue  was  taken  on  the  tender. 

he  cause  was  tried  before  Putnam,  J.,  and  a  verdict  was  found 
for  the  tenant  upon  all  the  issues. 

The  demandant  thereupon  moved  in  arrest  of  judgment,  because  vy, 
the  three  last  issues  were  immaterial,  and  the  first  issue  was  found     ^^-^ 
only  for  form's  sake  and  as  a  consequence  of  the  finding  on  the 
other  issues. 

He  further  moved  that  if  any  of  these  three  issues  should  be  ad- 
judged immaterial  the  Court  would  grant  a  new  trial,  because  no 
evidence  had  been  introduced  sufficient  or  proper  to  maintain 
either  of  them  on  the  part  of  the  tenant,  and  because  all  the  evi- 
dence in  the  case,  the  three  last  pleas  and  the  admission  of  the 
tenant's*  counsel  show  that  the  finding  of  the  first  issue  for  the 
tenant  was  a  consequence  of  finding  the  other  issues  in  his  favor, 
and  that,  if  that  issue  had  stood  alone,  it  would  have  been  found 
for  thft  derr^aTidflTitT" 

At  the  trial  J.  W.  Hunt,  the  brother  of  the  tenant,  testified  that, 
at  the  tenant's  request,  he  called  on  the  demandant  and  inquired 
how  much  was  due  upon  the  note.  The  demandant  replied  $400. 
The  witness  asked  him  if  he  intended  to  call  upon  the  tenant  for 
The  land,  if  Nathaniel  Maynard  (who  was  the  defendant's  son) 
should  be  unable  to  pay  the  note.  He  answered  in  the  affirmative. 
The  witness  said  he  would  pay  him  $400;  that  he  came  for  the 
purpose  of  settling  with  him ;  that  he  had  the  money  with  him  in 
bank  bills,  and  that  he  would  get  the  specie  if  it  would  make  any 
difference.     The  demandant  said  it  would  not.    He  also  said  that 


if  he  took  the  money  the  tenant  would  immediately  sue  Nathaniel. 
The  witness  told  him  that  he  could  expect  nothing  else.  The  de^ 
mandant  then  said  that  he  would  not  take  the  money;  he  would 
rather  it  should  lie  as  it  was  on  interest;  he  was  secure;  but  he 
assured  the  witness  that  his  brother  should  not  be  hurt. 

The  question  whether  this  evidence  was  sufficient  to  warrant  the 
finding  of  the  jury  was  reserved  for  the  determination  of  the 
whole  court. 

Pahkbr,  C.  J.  It  is  very  clear  that  all  the  issues  except  the  first 
are  immaterial,  and  that  the  first  was  found  for  the  defendant 
against  all  the  evidence  in  the  case  which  could  legally  bear  upon 
it.  The  mortgage  deed  produced  by  the  demandant  entitled  him 
to  a  verdict  on  the  first  issue,  there  bein^  no  payment  or  ten3er 


JuUuO^^^'!^ 


of^  payment  of  the  money  due,  according  to  the  condition,  until 
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four  years  after  the  condition  broken^  so  that  the  demandant's 
title  at  law  was  perfect,  subject  only  to  be  defeated  by  a  process  in 
equity,  founded  upon  payment  or  tender  of  payment  after  condition 
broken  and  before  foreclosure. 

If  judgment  should  be  rendered  on  the  verdict  in  favour  of  the 
tenant,  the  demandant  would  be  entirely  deprived  of  his  security 
and  probably  of  his  debt,  without  any  consideration  or  equivalent, 
for  we  cannot  consider  that  the  loose  conversation  testified  to  by 
the  brother  in  regard  Fo  his  claims  has  proved  any  intention  to  give 
up  his  security,  or  that  it  can  have  the  effect  of  a  release  or  dis- 
chaiy;e  of  the  mortgage  in  law  or  in  eouitv. 

~~  Whether  a  tender  or  any  fact  equivalent  was  proved  is  wholly 
unimportant,  as  the  tenant's  right  at  that  time  subsisted  wholly  in 
equity,  and  he  could  not  otherwise  enforce  it  than  by  a  bill  in 
equity.  The  tenant's  counsel  has  reminded  us  since  the  argument 
that  no  objection  was  taken  at  the  trial  to  the  time  of  the  sup- 
posed tender,  and  he  refers  us  to  the  case  of  Arms  v.  Ashley  (4  Pick. 
71)  to  show  that  it  could  not  afterwards  be  raised.  But  the  cases  are 
wholly  different.  In  the  case  cited  the  point  was  that  a  fact 
capable  of  proof,  but  omitted  to  be  proved  or  called  for  at  the 
trial,  was,  on  the  hearing  of  the  questions  reserved,  stated  as  a 
ground  of  objection  to  the  verdict.  In  his  case  the  point  on  which 
the  cause  turns  appears  on  the  record  and  in  the  proceedings,  and, 
from  the  tenant's  own  showing,  no  other  evidence  touching  it 
could  have  been  produced  had  the  question  been  made  at  the  trial, 
for  the  tenant's  right  to  tender  it  did  not  exist  until  long  after  the 
tender  could  have  defeated  the  demandant's  title  at  law.  Ad-( 
mitting  that  payment  tendered  and  received  after  condition  broken 
and  before  foreclosure  would  be  a  sufficient  defence  to  an 
action  brought  by  the  mortgagee  for  possession,  it  would  not  follow 
that  a  tender  not  accepted  would  be.  The  first  might  operate  as  a 
discharge  of  the  debt  and  waiver  of  the  breach  of  the  condition,  and 
it  might  be  unreasonable  to  allow  the  mortgagee  to  recover  pos- 
session, when,  by  another  suit,  he  would  be  immediately  obliged  to 
surrender  it.  But  the  case  of  a  tender  is  different.  The  debt  is  not 
discharged,  and  it  is  only  in  equity  that  the  mortgagor  can  avail 
himself  of  it. 

The  proper  course  in  this  case  is  for  the  plaintiff  to  recover  the 
conditional  judgment,  as  in  the  case  of  mortgage,  unless  the  tenant 
has  a  better  defence  than  is  shown  by  the  report  of  the  case. 

Verdict  set  aside  and  new  trial  granted,^ 
^Rowell  V.  Mitchell,  68  Me.  21  (1876),  accord. 


^^" 


tj^cllU^     MJi^U^  cJU^r      ^CCU^  K^^^.^^^ 

>o«o^    iO^     h^'^       ^-^    ^^C^     <^^^^ 


JUJtP^      ^  t^    jiM.  -ltd    i^    /»-^ 
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(  r^  /^^^ 

Supreme  Judicial  Court  of  Maine,  1863.  ^^^  /    i  ^*^^j(V^  um^ 

This  was  an  action  of  ^aggumEgitJo  recover  back  money  paid  to        y  y  L  _jy 
the  defendant  for  his  release  of  an  equity  of  redemption  of  celrtain  Aj^-<-*^  ^"^  ^ 
premises,  which  tne  delendant  represented  to  the  plaintiff  he  had^o^     yXA^^« 
purchased  and  owned.  fZztct/   dJl^c/ 

At  Nisi  Prius,  Tonney,  C.  J .,  for  the  purpose  of  giving  progress        ^i  ^  a 
to  the  cause,  ruled  upon  certain  questions  of  law,  and  a  verdict  by^**-*-^^  '^  ,  ^. 
consent  was  taken  for  the  plaintiff  for  a  sum  agreed  upon  by  tho^^-^-^t^  ^^A> 
parties.     The  questions  raised  by  the  defendant's  exceptions,  andrjjg^^     cZi^c<  ^^ 
the  facts  in  the  case,  sufficiently  appear  from  the  opinion  of  the  •jv^^.^^^^^^^xle  * 
Court.  ^f^c-_r"     // 

The  opinion  concurred  in  by  a  majority  of  the  Court  was  drawn  ^  .  ^^^ 
up  by  ^Oaa^U  ^'C 

Davis,  J.    The  defendant,  having  claims  against  one  Charles^  tc^     Cy^^ 
Hanson,  commenced  suits  thereon,  and  caused  his  right  of  redeem-^^  #^^t^  ^C 
ing  certain  real  estate,  previously  mortgaged  by  liim,  to  be  attached,  fj(lkl,dtc  Jtt 
September   15,   1848.    Judgments  were   recovered   February   17, 
1854;  executions  were  issued  March  '. 
demption  seized  thereon  the  same  day 

year,  the  officer  duly  sold  to  the  defendant  an  oi  Jianson  s  rigni*"  ^        ,.^    y 
to  redeem  which  he  had  at  the  time  of  the  attachment.  A*^-^  ^  q*^' 

October  23,  1854,  the  defendant  sold  to  the  plaintiff,  by  a  Quit-j^ju^J^  •  /^ 
claim  deed,  " all  the  right,  title,  and  interest  acquired  by  him  by  ^/^fFci  "^^^^^^ 
virtue  of  his  deed  "  given  to  him  by  the  sheriff  upon  the  sale  referred  »  mjT if-^^tJil 
to.     The    plaintiff,    upon    inquiry,    afterwards    ascertained    thatl^*^  ju-  j 

Hanson,  after  the  attachment,  and  before  the  seizure  of  his  right!  ^^  **  ^^d'i^ 
of  redemption  upon  the  executions,  had  fully  paid  the  mortgage l^^fei.<^»/^^    y^ 
debt.     iSut  the  mortgage  had  not  been  discharged,  either  by  anj^  ^^  ka^nUiJ- 
entry  upon  the  record  or  in  any  other  manner.  '  i/y/^^  JXuUi 

The  plaintiff  claims  that  such  payment  was  itself  a  discharge  of  [  ^'^"^W 

the  mortgage,  so  that  Hanson's  title  was  no  longer  a  rxohi  of  ^^"1  \j^^  y^ 
demption,  which  could  be  sold  by  the  sheriff,  but  a  fee,  upon  which  Ifur-  U&fk^ 
tTie  execution  should  have  been  extended,  ^And  he  has  brought  this  I  ^^jj^  MajI  , 
suit  to  recover  back  the  purchase  money,  on  account  of  the  failure  ^TZl  y_.* 
of  title.  m^rf  M. 

The  defendant  does  not  concede  that  the  plaintiff  would  be  en-    koutfiMU^yi,^ 
titled  to  recover,  if  there  was  a  failure  of  title,  as  he  has  alleged,   '     L      /  ^ 
as  he  gave  a  mere  release,  with  no  covenants  of  title.     But  ho  con-    ^^^^     j 
tends  that  the  mortgage  was  not  discharged  by  payment  merely ;    caI  yi^  • 
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\>^ 


11  and  that^  if  the  mortgage  debt  had  been  paid,  it  was  a  benefit,  and 

1 1  not  an  injury,  to  the  plaintiff. 

In  the  case  of  Martin  v.  Mowlin,  2  Burrow,  978,  Lord  Mansfield 
is  reported  to  have  said,  "  a  mortgage  is  a  charge  upon  the  land,  and 
whatever  would  give  the  money  will  carry  the  land  along  with  it, 
to  every,  purpose.  The  estate  in  the  land  is  the  same  thing  as  the 
money  due  upon  it-  It  will  be  liable  to  debts.  It  will  go  to  execu- 
tors. .  .  The  assignment  of  the  debt,  or  the  forgiving  it,  will 
draw  the  land  after  it,  as  a  consequence,  though  the  debt  were  for- 
given only  by  parol,"  &c.  The  case  under  consideration  was  a  suit 
at  law;  and  the  confounding  of  principles  of  law  with  those  which 
prevail  in  equity,  only,  is  probably  due  to  the  reporter,  whose  lan- 
guage it  is.  For  he  admits,  in  publishing  his  notes  of  cases,  that  he 
did  not  always  take  down  the  restrictions  with  which  a  proposition 
was  qualified,  "  to  guard  against  its  being  understood  universally, 
or  in  too  large  a  sense."     (1  Burr.  9.) 

It  is  worthy  of  notice  that  in  that  case,  as  generally  in  English) 
mortgages,  the  condition  was  that,  upon  performance,  the  mort-( 
gagee  should  reconvey  the  premises,  and  not,  as  in  this  countr}', 

'/that  the  deed  should  be  void.     It  would  seem,  therefore,  to  be  cer- 

Itain  that  payment  on  the  law  day  would  not  have  revested  the  title 
in  the  mortgager  without  such  reconveyance.  Harrison  v.  Owen, 
1  Atk.  526 ;  2  Cruise  (London  ed.)  110.  Upon  mortgages  to  be  void 
upon  performance,  such  as  are  usually  given  in  the  United  States, 
it  is  eveiTwhere  conceded  that  payment  before  condition  will  divest 
the  mortgagee  of  his  title,  without  reconveyance,  or  other  discharge. 
(1  Washbume  on  Real  Prop.  543 ;  Whitcomb  v.  Simpson,  39  Maine, 
21 ;  Holman  v.  Bailey,  3  Met.  55.) 

In  this  country  there  has  been  a  constant  tendency  to  apply  the 
views  attributed  to  Lord  Mansfield  indiscriminately,  at  equity 
and  in  law.  Sustained  by  such  jurists  as  Chancellor  Kent,  Judge 
Story,  and  Mr.  Qreenleaf ,  it  is  not  strange  that  the  weight  of  au- 
thority should  turn  in  that  direction.  But  in  Maine,  Massachu- 
setts, Connecticut,  and  in  several  other  States,  the  old  doctrines 
of  the  common  law  still  prevail.  Though  in  equity  the  mortgage 
is  an  incident,  and  the  debt  the  principal  thing,  at  law  the  mort- 
gage is  a  conveyance  of  the  title,  to  be  defeated  upon  a  condition 
subsequent.  Unless  thus  defeated,  the  legal  title  is  in  the  mort- 
gagee. He  may  assign  the  debt  without  the  mortgage,  in  which 
case  he  holds  the  mortgage  in  trust  for  such  assignee.  Or  he  may 
>^  assign  the  mortgage  without  the  debt,  or  the  mortgage  to  one  and 
^/^  the  debt  to  another,  the  ownor  of  the  mortgage  always  holdinsr  in 
trust  for  the  owner  of  the  debt.  So  that  the  assignment  of  the  debt 
operates  as  the  equitable,  but  not  as  the  legal  assignment  of  the 


^>i.<.,j,      h.iX±L     ~~ti^>  /S^     y    ^'^^        <Ptf-*-t. 
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(mortgage.    And  payment  of  the  debt,  after  condition  broken,,  does 
not  diyest  the  mortgagee  of  his  legal  title :  but  the  mortgager  must 


resort  to  equity  for  a  release,  or  a  reconveyance.  These  principles, 
though  extensively  denied  in  this  country,  are  sustained  by  so  many 
decisions  in  the  States  before  referred  to  that  it  is  unnecessary  to 
^ite  them  (1  Washburn,  553;  1  Hilliard  on  Mort.  476.) 

Mr.  Greenleaf  collects  the  authorities  in  the  first  volume  of  his 
•edition  of  Cruise,  and  in  support  of  the  opposite  doctrine  suggests 


^'Vv^ 


that  the  acceptance  of  payment,  after  condition  broken,  is  a  waiver 
of  the  condition,  lind  has  the  same  effect  as  a  penormance  of  "it 
(f  Greenl.  Uruise,  595. ')  But  this  is  more  specious  than  souncL 
A  waiver  of  the  condition  may  operate  to  confer  the  same  rights  I 
as  a  performance  of  it.  This  is  the  case  in  regard  to  bonds  for  the  I 
<?onveyanoe  of  real  estate.  But  it  does  not  follow  that  such  a  waiver, 
can  operate,  by  our  laws,  to  convey  or  release  a  legal  title  to  real 
estate.  It  cannot  do  so,  in  the  case  of  a  mortgage,  any  more  than 
of  a  bond.  So  that  this  theory,  like  all  others  in  support  of  the 
doctrine,  rests  upon  a  denial  that  the  mortgagee  has  the  legal  title, 
until  after  foreclosure. 

But  another  answer  to  it  is,  that  such  an  acceptance  of  payment 
is  not  a  waiver.    A  waiver  is  a  voluntary  relinquishment  of  some 
right.     But  the  mortgagee  relinquishes  nothing  in  such  a  case. 
The  mortgager  pays  it  as  a  matter  of  right;  and  it  is  not  at  the 
option  of  the  mortgagee  whether  it  shall  be  paid  or  not,  until  the 
right  of  redemption  expires.     A  receipt  of  payment  after  that  would    /     .      iHk 
be  a  waiver  of  the  forfeiture ;  but  before  forfeiture  the  mortgager,  by^^  v^i.^id     *!kit' 
payment,  acquires  a  right  to  a  release,  or  a  reconveyance,  not  on  thkx  ^^^J:^  ^  c^*jw^, 
ground  of  waiver,  but  of  contract,  and  of  law. 

But  though  it  is  well  settled  in  this  State  that  upon  payment 
after  condition  broken,  the  legal  estate  remains  in  the  mortgagee 
until  it  is  released,  so  that  the  mortgager  cannot  maintain  a  writ 
of  entry  against  him;  it  is  equally  well  settled  that,  in  such  case, 
the  mortgagee,  not  being  in  possession,  cannot  maintain  such  an 
action  against  the  mortgager.  {Hadlock  v.  Buliinch,  31  Maine, 
247;  Williams  v.  Thurlow,  31  Maine,  392.)  The  reason  assigned^ 
for  this  is  that,  by  our  statutes,  in  all  actions  upon  mortgages,  there 
must  be  a  conditional  judgment;  and,  if  the  debt  has  been  paid,  so 
that  there  cannot  be  such  judgment,  the  demandant  cannot  recover' 
at  all.  (Wade  v.  Howard,  11  Pick.  289;  Webb  v.  Flanders,  32 
Maine,  175 ;  Oray  v.  JenJcs,  3  Mason,  520.)  Where  there  is  no  pro-l 
vision  of  statute  to  prevent,  as  in  an  action  of  forcible  entry  and 
detainer,  it  has  been  held  that  a  suit  for  possession  may  be  main- 
tained bv  the  mortgagee,  after  payment.  {Howard  v.  Howard,  3 
Met.  548,  557.) 
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The  mortgagee,  after  such  payment,  holds  but  a  naked  trust,.  { 
without  any  interest.  As  in  other  like  cases  of  holding  in  trust,  ^ 
he  can  derive  no  benefit  from  it,  and  can  convey  no  title  except  as 
subject  to  it.  And  the  estate  cannot  be  taken  for  his  debts,  though 
it  can  be  taken  for  the  debts  of  the  cestui  que  trust.  As  the  mort^ 
gagee's  title  in  such  case  is  of  no  value,  there  can  be  no  motive  for 
transferring  it  to  a  third  party ;  and  therefore  it  is  seldom  done  in 
this  country.  That  it  may  be  done  would  seem  to  admit  of  no- 
doubt.  {Dudley  v.  Cadwell,  19  Conn.  218.)  Such  a  deed,  says  * 
Wilde,  J.,  in  Wade  v.  Howard,  before  cited,  conveys  "the  legal 
estate,  or  a  satisfied  mortgage ;  such  an  estate  as  is  frequently  pur- 
chased in  England  to  be  tacked  to  a  subsequent  mortgage."  Numer- 
ous cases  of  this  kind  may  be  found  cited  in  the  English  editions 
of  Cruise,  vol.  2,  c.  6,  which  Mr.  Greenleaf  has  omitted,  because  the 
doctrine  of  tacking  mortgages  does  not  prevail  in  the  United  States. 

There  is  no  difficulty  in  applying  these  principles  to  the  case  at 
bar.  When  the  executions  against  Hanson  were  issued  he  had  paid 
the  mortgage  debt,  but  the  mortgage  itself  had  not  been  discharged. 
If  the  payment  had  been  before  the  condition  had  been  broken,  that 
would  have  revested  the  estate  without  any  discharge;  and  there 
would  have  been  nothing  to  seize  on  the  execution.  (Orover  v.  Flye, 
5  Allen,  543.)  But  payment  after  breach  of  the  condition  had  no 
such  effect.  His  interest  in  the  premises  was  clearly  liable  to  be 
seized  on  the  executions ;  and  the  only  question  is,  how  should  the 
levies  have  been  made — by  a  sale,  or  by  an  extent  ? 

If,  at  the  time  of  seizure  upon  the  executions,  there  had  been  not 
only  a  payment  of  the  mortgage  debt,  but  a  release  of  the  mortgage,, 
recorded  in  the  registry  of  deeds,  then  there  could  have  been  no  sale 
of  an  equity  of  redemption,  though  the  mortgage  was  in  force  at  | 
the  time  of  the  attachment  upon  the  writs.  (Foster  v.  Mellen,  10 
Mass.  421.)  In  Pillsbury  v.  Smyth,  25  Maine,  427,  the  report  of 
the  case  does  not  show  whether  the  discharge  of  the  mortgage  had 
been  recorded.  And  we  need  not  determine  whether,  if  there  is 
a  release,  but  not  on  record,  the  officer  may  not  proceed  as  if  none 
had  been  made.  For  in  this  case  no  release  had  been  made,  either 
upon  the  record  or  otherwise. 

By  the  R.  S.,  c.  90,  §  14,  "  when  the  amount  due  on  a  mortgage 
has  been  paid  to  the  mortgagee,  or  person  claiming  under  him,  by 
the  mortgager,  or  the  person  claiming  under  him,  within  three 
years  "  from  proceedings  for  a  foreclosure,  "  he  may  have  a  bill  in 
equity  for  the  redemption  of  the  mortgaged  premises,  and  compel 
the  mortgagee,  or  person  claiming  under  him,  to  release  to  him  all 
his  right  and  title  therein."  And,  by  c.  76,  §  29,  ^^rights  of  re- 
deeming real  estate  mortgaged  may  be  taken  on  execution  and  sold.'*" 


^  ^  -^     ^^;pfc^     /^^     ^2fefe/  /jl  co.x,..=t^ 
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It  was  just  such  a  right  of  redeeming  a  paid  mortgage  which  Hair-jj 
son  owned  when  it  was  seized  on  the  executions.    The  same  title 
passed  by  the  sale  that  would  have  passed  by  an  extent.  The  defend- 
ant therefore  conveyed  a  good  title  to  the  plaintiff;  and  the  latter, 
having  suffered  no  loss,  is  not  entitled  to  recover. 

Whether,  if  there  had  been  no  right  of  redemption  in  existence 
when  the  plaintiff  purchased  of  the  defendant,  he  could  recover  back 
the  consideration  paid,  on  the  ground  of  a  mutual  mistake  of  fact,, 
is  a  question  which  becomes  immaterial.  See  the  case  of  Earle  v. 
De  Witt,  with  the  able  dissenting  opinion  of  Merrick,  J.,  6  Allen, 
520. 

Exceptions  sustained.    Verdict  set  aside.      * 

Walton,  Dickehson,  Barrows  and  Danporth,  JJ.,  concurred. 

Applbton,  C.  J.,  and  Cutting,  J.,  concurred  in  sustaining  the^^y^  JU/toAxth 
exceptions  for  another  cause.^  ^n        a  Q\     J^t     /       i^         £ 
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KORTRIGHT  v.  CADY.  cUl    QoMi^^    ^< 
CoxjRT  OP  Appeals  of  New  York.  1860. /^-^-"^^^^  *^  . 

Appeal  from  the  Supreme  Court.     Action  tcrforeclose  a  mort* 

gage.  „ .  _ 

The  defendant  Cady  was  a  subsequent  grantee  of  the  equity     Vy    sy~  C/^ 
of  redemption.     He  averred  in  his  answer,  and  proved  on  the  trial,   yY'  ^      -'w' 
that,  after  the  money  secured  by  the  mortgage  had  become  due  and  l^i-VJ^^^*-^ 
the  stipulated  day  for  payment  had  passed,  he  tendered  to  the  plain-    Cu<ifLx     kj^^^ 
tiff  the  amount  due  for  principal  and  interest.     The  plaintiff  re--^s^j^f^   "  Ca^^^^" 
fused  to  receive  it  unless  Cady  would  also  pay  certain  taxes  upon    ^^^^^^j^A       Ck^ 
the  mortgaged  premises,  which  the  plaintiff  had  discharged.     It     /)  k    ^C 
was  held  that  Cady  was,  for  reasons  unnecessary  to  be  stated, 
under  no  obligation  to  pay  the  taxes,  and  the  case  stood  upon  the 
naked  tender.     Cady  did  not  in  his  answer  allege  a  readiness  still 
to  pay  the  mortgage  debt,  or  that  it  was  paid  into  court,  nor  did 
he  offer  to  bring  it  into  court  ;*  and  it  did  not  appear,  from  the  find- 
ing of  facts  or  otherwise,  that  he  in  any  way  kept  the  tender  good. 
The  plaintiff  had  the  usual  judgment  of  foreclosure,  and  for  a  sale 
of  the  mortgaged  premises.    Upon  appeal  by  the  defendant  Cady, 

*The  opinion  of  Appleton,  C.  J.,  in  which  Cutting,  J.,  concurred,  ia 
omitted. 
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this  judgment  was  affinned  at  General  Term  in  the  First  District ; 
whereupon  he  appealed  to  this  Court. 
^^  CoMSTOCK^  Ch.  J.'   After  the  suit  was  commenced  to  foreclose^ 

jjt  ^^g        the  mortgage,  Cady,  who  had  become  the  owner  of  the  land,  tenj 

01A^    \^^^^  dered  the  amount  due,  with  the  costs,  which  being  refused,  he  set 

^  up  the  tender  in  his  answer,  in  bar  of  the  further  maintenance  oil 
the  action.     The  only  question  in  the  case  is,  whether  a  tenderJ 
made  after  a  mortgage  is  due,  by  the  owner  of  the  lands  mortgaged,! 
discharges  the  lien. 
,       A  Cfl— w^-^      Forty  years  ago  this  question  was  fully  determined  by  the  Su- 
^V«.  ^1   ^   {jji*  preme  Court  of  this  State,  in  the  case  of  Jackson  v.  Crafts^  18 

Pj^/^A^   ^   ^^   John.  110.    Mr.  Justice  Woodworth,  in  delivering  the  opinion  of 

the  court,  observed:  "From  the  nature  of  the  interest  the  mort-} 
gagee  has,  there  is  no  necessity  of  a  reconveyance  by  him  to  the  mort4 
gagor  after  the  mortgage  has  been  paid.     When  that  is  done,  thel 
mortgagee  has  no  title  remaining  in  him  to  convey,  and  conse-l 
quently,  by  our  laws,  on  payment  of  the  money  he  is  not  deemed! 
a  trustee,  holding  the  legal  estate  for  the  benefit  of  the  mortgagor.) 
The  only  question,  then,  is,  whether  tender  and  refusal  are  equiv- 
alent to  payment."     Having  thus  truly  stated  the  relation  between 
mortgagor  and  mortgagee,  according  to  the  law  as  it  was  then  and 
has  been  ever  since  well  settled  in  this  State,  he  cited  some  of  the 
early  English  authorities,  holding  that  a  tender  of  the  money  due 
discharged  the  land  from  the  lien.  -         ^j^ 

Nearly  twenty  years  after  this  decision  was  made,  the  same  ques-^  /'^^^ 
tion  again  arose  concurrently,  or  nearly  so,  both  in  the  Court  of 
Chancery  and  the  Supreme  Court.  The  case  in  each  of  those  courts 
originated  in  the  same  transaction,  which  was  this:  In  1823,  one 
Edwards  mortgaged  land  in  Buffalo  to  the  Farmers'  Fire  Insurance 
and  Loan  Company  in  New  York.  The  company  foreclosed  that 
mortgage  in  Chancery  in  1833,  and  at  the  sale  under  the  foreclosure 
Tibbetts,  their  president,  purchased  a  portion  of  the  lands  for  the 
benefit  of  the  company,  so  that  the  company  was  deemed  the  real 
purchaser.  In  1835  they  entered  into  a  written  contract  with 
W.  T.  and  Isaac  Merritt,  whereby  they  agreed  to  sell  to  them  the 
land  so  purchased,  and  the  Merritts  paid  a  part  of  the  price  agreed 
on.  By  a  clause  in  the  charter  of  the  company,  it  was  declared  that 
when  the  corporation  became  the  purchaser  of  any  land  mortgaged 
to  them  the  mortgagor  should  have  the  right  of  redemption  of  such 
lands  on  payment  of  principal,  interest,  and  costs,  so  long  as  the 
same  should  remain  in  the  hands  of  the  corporation  unsold.  After 
the  company  made  the  said  contract  of  sale  to  the  Merritts,  Ed- 
wards, the  mortgagor,  claiming  that  the  lands  in  question  still  re- 

^The  order  of  the  opinions  has  been  changed. 
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mained  in  the  hands  of  the  company  unsold^  tendered  to  them  the 
amount  of  the  mortgage  debt  with  interest  and  costs,  and  demanded 
a  release  or  reconveyance  of  the  premises.  The  tender  and  release 
being  refused,  he  brought  ejectment  against  the  company  in  the 
Supreme  Court.  (Edwards  v.  The  Farmers*  Fire  Insurance  and 
Loan  Company,  21  Wend.  4:67,)  The  controversy  in  CEaHpury  ^was 
upon  a  bill  filed  by  the  Merritts  to  enforce  the  specific  performance 
of  a  contract  with  one  Lambert  for  the  exchange  of  the  same  lands 
for  other  real  estate  in  the  city  of  New  York;  and  the  question 
was,  whether  they  could  make  title  to  the  said  lands  in  Buffalo. 
Before  filing  that  bill,  the  heirs  of  Tibbetts  had  conveyed  to  the 
Merritts  in  pursuance  of  the  contract  of  ^he  company ;  but  that  con- 
veyance was  given  after  the  above-mentioned  tender.  (Merritt  v. 
Lambert.  7  Paige,  344.)  The  question  of  title  in  both  of  these  con- 
troversies depended  on  two  considerations :  First,  did  the  lands  re- 
main in  the  hands  of  the  company  unsold,  notwithstanding  the 
contract  to  sell  them  to  the  Merritts?  Second,  if  so,  then  did  the 
tender  by  the  mortgagor  discharge  the  lien  of  the  mortgage  ? — ^it  be- 
ing, of  course,  conceded  that,  under  the  said  clause  in  the  charter, 
the  right  to  pay  off  or  redeem  the  mortgage  existed  notwithstanding 
the  foreclosure  and  purchase  by  the  company.  The  Chancellor  was 
of  opinion  that  the  contract  with  the  Merritts  was  in  effect  a  sale  to 
them,  which  cut  off  all  the  rights  of  the  mortgagor;  in  other  words, 
that,  by  reason  of  that  sale  having  been  made,  the  saving  clause  in 
the  charter  had  no  effect.  He  was  also  of  opinion  that  if  the  right  to  I  U/vi^w 
redeem  was  still  left  in  the  mortgagor,  a  mere  tender  unaccepted  did  J  IU|  a-^ 
not  discharge  the  lien.  Jf  s'/c*^'*'*^ 

In  giving  his  views  upon  the  last  mentioned  question,  the  Chan- 
cellor criticised  the  opinion  of  Judge  Woodworth  in  Jackson  v. 
Crafts  (supra),  for  the  reason  that  the  English  authorities  which 
he  referred  to  related  to  a  tender  on  the  day  when  the  mortgage  debt 
Ijpcgnift  d^fi.  (Bac.  Abr.,  tit.  Tender,  F.;  Co.  Lit.,  209  b,  §  338; 
20  Viner,  tit.  Tender,  N.,  §  4.)  On  this  criticism  I  shall  make  one 
or  two  observations.  By  the  ancient  common  law,  a  mortgage  was 
a  grant  of  land  defeasible  on  the  condition  subsequent  of  paying 
the  money  at  the  exact  time  specified.  (1  Powell  on  Mortgages,  4.) 
On  failure  to  perform  that  condition  the  grant  was  absolute,  and 
neither  tender  nor  payment  made  afterwards  could  have  the  effect 
to  revest  the  title.  The  specified  time  of  payment  was  called  the 
law  day,  because  after  default  the  legal  rights  of  the  mortgagor 
were  gone.  The  estate  became  vested  in  the  mortgagee  absolutely, 
because  the  original  grant  was  freed  from  the  condition.  "For 
these  reasons,"  the  Chancellor  himself  remarked,  "  it  is,  that  the 
mortgagor,  or  his  assigns,  or  subsequent  incumbrancers  upon  the 
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mortgaged  premises,  are  driven  to  a  bill  to  redeem,  where  the  mort- 
gagee refuses  to  receive  what  is  equitably  due  to  him.  But  thi* 
could  not  be  necessary,"  he  added,  "if  a  mere  tender  of  the  amoimt 
due  after  the  mortgage  has  become  forfeited  would  have  the  legal 
effect  of  discharging  the  mortgaged  premises  from  the  lien  of  the 
mortgage."  It  is  a  self-evident  proposition,  which  the  Chancellor 
need  not  have  undertaken  to  prove,  that  when  the  law  was  that  even 
payment  after  the  law  day  would  not  discharge  the  mortgage,  a 
mere  tender  could  not  have  such  an  effect.  He  was  probably  quite^ 
correct  in  saying  that  the  English  authorities  cited  by  Judge 
Woodworth  referred  to  tender  at  the  day,  because  those  authori- 
ties were  of  a  date  when  even  payment  after  the  day  did  not  divest 
the  estate  or  interest  of  the  mortgagee.  But  Judge  Woodworth 
and  the  eminent  men  who  sat  with  him  on  the  bench  of  the  Supreme 
Court  considered,  what  the  learned  Chancellor  seems  to  have  failed 
to  notice,  the  fundamental  change  which  the  law  of  mortgage  had 
undergone  long  before  the  decision  in  Jackson  v.  Crafts  was  pro- 
nounced. In  this  State,  a  mortgage  had  always  been  regarded  as  a 
mere  security  or  pledge  for  the  debt ;  and  the  rule  had  always  been 
that  payment  at  any  time  discharged  the  lien,  so  that  no  reconvey- 
ance of  the  estate  was  necessary.  It  seems  to  me,  therefore,  that  thei^^ 
authorities  cited  by  the  Supreme  Court,  on  the  effect  of  tender,.! 
were  extremely  pertinent  to  the  question,  because  they  showed  very  I 
conclusively  that  a  tender  at  the  law  day  had  the  same  effect  on  the 
mortgage  as  a  payment  on  that  day.  Underlying  this  particular 
proposition,  of  course,  was  the  more  general  doctrine  that  when  a 
certain  effect  must  be  given  to  a  payment,  a  tender  will  have  a  like 
effect.  This  was  what  the  Supreme  Court  undoubtedly  meant,  and 
the  authorities  cited  simply  showed  the  application  of  the  principle 
to  the  law  of  mortgage.  The  principle  itself,  or  its  application, 
was  not  questioned  by  the  Chancellor;  but  he  did  not  consider,  so 
far  as  appears,  that  the  rule  had  become  entirely  settled,  giving  to 
a  payment  after  the  day  and  on  the  day  precisely  the  same  conse- 
quences. I  think,  therefore,  with  great  respect  for  a  jurist  so 
learned  alid  accurate,  that  he  differed  from  the  Supreme  Court,, 
and  criticised  its  opinion,  withoutJ3ue  reflection  upon  thejgftl 
fifrouncL  of  the  decision. 

I  turn  now  to  the  controversy  which  arose  concurrently  in  the 
Supreme  Court,  and  directly  presented  the  question  for  the  sec- 
ond time  in  that  court.  (Edwards  v.  The  Farmers'  Fire  Insurance 
and  Loan  Company,  supra.)  At  the  trial  the  Circuit  Judge  had 
ruled  in  favor  of  Edwards,  the  mortgagor,  upon  both  the  points 
above  stated.  That  is  to  say,  he  held  that,  notwithstanding  the  con- 
tract of  sale  to  the  Merritts,  the  lands  in  question  still  remained  in 
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the  hands  of  the  company  unsold^  and  that  the  tender  after  the  law 
4ay  extinguished  the  lien  of  the  mortgage,  the  foreclosure  itself 
having  no  contrary  effect,  according  to  the  express  provision  of  the 
•charter.  The  plaintiff  had  a  verdict  accordingly.  A  new  trial  was 
moved  for  in  the  Supreme  Court  and  denied, — the  opinion  of  the 
court  being  delivered  by  Mr.  Justice  Cowen,  who  examined  both 
these  questions,  and  especially  the  one  now  presented  to  us,  at  \ 
great  length  and  with  great  ability.  In  the  course  of  the  discussion 
he  also  spoke  of  the  provision  in  the  charter  as  an  extension  of  the 
law  day;  but  to  that  consideration  I  think  only  small  importance 
should  be  attached,  for  the  charter  only  extended  the  "  right  of  re- 
demption," in  other  words,  the  right  to  pay  off  the  mortgage,  leav- 
ing the  effect  of  an  unaccepted  tender  to  depend,  as  it  did  before  the 
foreclosure,  upon  general  principles  of  law.  If  the  concurrence 
•of  Chief  Justice  Nelson  had  been  placed  on  this  special  and  narrow 
ground,  undoubtedly  he  wpuld  have  so  stated.  Mr.  Justice  Bron- 
«on  dissented  from  the  conclusion ;  but  whether  on  the  ground  that 
the  executory  sale  to  the  Merritts  had  cut  off  all  the  rights  of  the 
mortgagor,  or  on  thg^ground  that  a  mere  tender  does  not  remove  the 
lien  of  a  mortgage,  does  not  appear. 

After  a  decision  so  authoritative  as  that  of  Jackson  v.  Crafts, 
And  the  lapse  of  nearly  twenty  years,  there  being  in  the  intermediate 
time  at  least  two  distinct  recognitions  of  the  doctrine  in  the  Su- 
preme Court  (5  Wend.  617;  11  Id,  538),  this  question  might  well 
have  been  regarded  as  at  rest.  It  sprang,  however,  into  a  new  ex- 
istence under  the  opinion  of  the  Chancellor;  and  although  the  Su- 
preme Court,  with  a  new  bench  of  judges,  reaffirmed  its  position 
after  a  most  elaborate  and  searching  examination,  the  subject  was 
perhaps  a  suitable  one  for  final  adjudication  in  the  tribunal  of  last 
resort.  The  action  of  ejectment  was  accordingly  carried  to  the  Court 
for  the  Correction  of  Errors,  which  affirmed  the  judgment  of  the  Su- 
preme Court.  (Farmers'  Fire  Insurance  and  Loan  Company  v.  Ed- 
wards, 26  Wend.  541.)  The  cause  was  most  fully  argued  by  some 
of  the  ablest  gentlemen  at  the  bar,  and  the  decision  of  the  court 
was  pronounced  beyond  all  possibility  of  cavil  on  the  very  point 
now  in  controversy.  The  Chancellor,  who  was  a  member  of  the 
court,  and  could  and  did  take  part  in  the  decision,  was  for  re- 
Ycrsal  on  two  grounds,  which  he  stated:  1.  That  the  written  con- 
tract to  sell  the  premises  to  the  Merritts  was  a  sale  within  the  mean- 
ing of  the  saving  clause  in  the  charter  of  the  company.  After  that 
contract  was  made,  and  a  part  of  the  purchase  money  paid,  he 
thought  the  lands  no  longer  remained  in  the  hands  of  the  company 
unsold,  so  as  to  authorize  the  mortgagor  to  redeem.  2.  On  the 
ground  that  a  tender  of  the  mortgage  money  after  default  in  pay- 
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ment  at  the  day  could  not  in  any  case  have  the  effect  to  extinguish 
the  lien.  With  the  Chancellor  concurred  seven  of  the  Senators. 
Senator  Verplanck  delivered  an  opinion  in  favor  of  affirmance^  dis- 
cussing on  the  other  side  the  same  questions  and  no  others.  He| 
made  no  attempt  to  sustain  the  decision  on  the  ground  that  the  law 
day  of  the  mortgage  was  extended  by  the  charter  in  any  sense  dif-i 
ferent  from  a  mere  continuation  of  the  right  to  redeem  or  pay  off/ 
the  debt  after  the  original  default  and  after  the  foreclosure  and' 
sale.  No  member  of  the  court,  on  either  side  of  the  general  ques- 
tion, so  much  as  mentioned  that  ground  of  decision ;  and  most  mani- 
festly the  right  to  redeem  given  by  the  charter,  notwithstanding  a 
foreclosure  and  purchase  by  the  company,  could  not  have,  and  was 
not  designed  to  have,  the  effect  of  enlarging  the  contract  in  respect 
to  the  specified  time  of  paying  the  debt.  With  Mr.  Verplanck  con- 
curred the  President  of  the  Senate  and  a  majority  of  the  Senators. 
We  are  bound  to  say  that  the  judgment  was  pronounced  on  the  two- 
propositions  discussed  in  the  respective  opinions,  and  it  necessarily 
affirmed  both  of  those  propositions.  There  is  no  other  conceivable 
explanation  to  the  judgment,  unless  we  say  that  a  judicial  fore- 
closure and  sale  created  a  new  law  dav  of  indefinite  continuance, 
after  the  one  appointed  in  the  contract  had  long  since  passed ;  and 
this  we  cannot  say,  because  such  a  position  was  in  itself  wholly  un- 
tenable, and  was  not  even  alluded  to  by  any  member  of  the  court. 
No  one  who  will  read  the  case  with  a  little  attention  can  fail  to  be 
satisfied  that  it  was  a  decision  most  deliberately  pronounced  upon 
the  very  question  now  to  be  determined.*     .     .     . 

Such  being,  as  I  think,  the  clear  result  of  the  authorities,  a  re- 
newed discussion  of  the  question  may  seem  to  be  unnecessary.  I 
cannot  help  saying,  however,  that  a  decision  by  this  court  in  oppo- 
sition to  the  rule  laid  down  in  the  cases  referred  to  would  introduce 
into  the  law  of  mortgage  an  inconsistency  too  plain  to  escape  obser- 
^  vation.  In  the  early  history  of  that  law  the  courts  of  equity, 
departing  from  the  letter  of  the  contract,  but  adhering  to  the 
intention  of  the  parties,  adopted  the  just  and  liberal  doctrine  that  a 
mortgage  was  but  a  pledge  or  security,  always  redeemable  until  fore- 
closure. The  courts  of  law  followed  in  the  same  direction.  As 
Lord  Redesdale  observed  (Mitf.  428) :  ^*  The  distinction  be- 
tween law  and  equity  is  never  in  any  country  a  permanent  distinc- 
tion. Law  and  equity  are  in  continual  progression,  and  the  former 
is  constantly  gaining  upon  the  latter.  A  great  part  of  what  is  now 
strict  law  was  formerly  considered  as  equity,  and  the  equitable  de- 
cisions of  this  age  will  unavoidably  be  ranked  under  the  strict  law 

'  Here  follows  an  examination  of  the  case  of  Amoi  v.  Poat,  6  Hill,  66, 
which  is  omitted. 
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of  the  next"  Such,  preeminently,  has  been  the  course  of  juris- 
prudence on  this  subject.  The  doctrines  originating  in  the  courts 
of  equity  respecting  the  rights  of  mortgagor  and  mortgagee  have 
been  incorponuted  into  the  code  of  the  common  law,  so  that  there 
is  now  no  difference  between  the  two  systems.  This  has  been  true 
in  substance  for  nearly  a  century  past.  In  Martin  v.  Mowlin,  2 
Burr.  978,  decided  by  the  English  King's  Bench  in  1760,  it  was 
held  that  whatever  words  in  a  will  would  carry  the  money  due  upon 
a  mortgage  would  carry  the  interest  in  the  land.  Lord  Mansfield 
said :  "  A  mortgage  is  a  charge  upon  the  land,  and  whatever  would 
give  the  money  would  carry  the  estate  in  the  land  along  with  it. 
The  estate  in  the  land  is  the  same  thing  as  the  money  due  upon  it. 
It  will  be  liable  to  debts;  it  will  go  to  the  executor;  it  will  pass  by 
a  will  not  made  and  executed  with  the  solemnities  required  by  the 
statute  of  frauds.  The  assignment  of  the  debt,  or  forgiving  it, 
will  draw  the  land  after  it  as  a  consequence;  nay,  it  would  do  it 
though  the  debt  were  forgiven  only  by  parol."  So,  in  The  King 
V.  St.  Michaels,  Doug.  632,  it  was  said  by  the  same  judge  that  *'  a 
mortgagor  in  possession  gains  a  settlement,  because  the  mortgagee, 
notwithstanding  the  form,  has  but  a  chattel,  and  the  mortgage  is 
only  a  security."  To  the  same  effect  is  The  King  v.  Edington,  1 
East.  288,  and  such  is  the  uniform  tenor  of  the  English  authori- 
ties.    (See  6  Conn.  159.) 

In  this  State,  the  rules  of  law  and  equity  in  regard  to  mortgages 
have  never  differed  in  any  degree;  it  being  the  doctrine  of  both  sys-' 
tems  that  a  mortgage  is  but  a  personal  interest  merely.  This  prop- 
osition, in  its  full  length  and  breadth,  was  determined  in  Runyan 
V.  Mersereau,  11  Johns.  534,  whore  the  question  arose  in  the  tmost 
direct  manner  whether  the  freehold  was  in  the  mortgagor  or  mort- 
gagee. The  plaintiff,  deriving  title  under  the  mortgagor,  sued  in  | 
trespass  for  cutting  timber,  the  defendant  justifying  under  a 
license  from  the  mortgagee.  It  was  held  that  the  action  was  main- 
tainable, the  decision  being  placed  explicitly  on  the  ground  that  the 
former  was  the  real  owner  of  the  land,  while  the  latter  had  a  chattel  \ 
interest  only.  So  it  has  been  held  in  repeated  decisions  that  the 
mortgagee  cannot,  in  any  way,  convey,  devise,  mortgage  or  incum- 
ber the  land,  while  the  mortgagor  can  do  all  these  things ;  that  judg- 
ments against  a  mortgagee,  which  are  a  lien  on  all  legal  estates,  do 
not  affect  his  interest  in  the  lands  mortgaged ;  that  such  an  interest 
does  not  descend  to  heirs,  but  goes  to  the  personal  representative 
as  a  chose  in  action ;  that  it  is  not  subject  to  dower  or  curtesy ;  that 
it  passes  by  a  parol  transfer,  and  by  any  transfer  of  the  debt ;  and, 
finally,  that  it  is  extinguished  by  payment,  or  by  whatever  extin- 
guishes the  debt.    (3  Johns.  Cas.  329*;  1  J.  R.  590;  4  Id.  42;  7  Id. 
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278;  15  Id.  319;  6  Id,  290;  2  Paige,  68,  58G;  Wend.  603;  2  Bari>. 
€h.  119.) 

But  it  has  been  said  that  the  mortgagee  could  maintain  eject-l  01  -        \'^' 
ment  against  the  mortgagor  until  our  Rerised  Statutes  abolished!  ^   .     i^yt 
that  remedy  in  such  a  ease,  and  that  even  since  those  statutes  ^^^ )  W^aAv '^^^ 
mortgagee,  being  in  possession,  may  retain  it  until  the  debt  is  paid.        f\      ^ 
All  this  is  true;  but  it  presents  no  anomaly  <^  inconsistency  in  the 
law.     The  mortgagee's  right  to  bring  ejectment,  or,  being  in  pos- 
session, to  defend  himself  against  an  ejectment  by  the  mortgagor, 
\%  but  a  right  to  recover  or  to  retain  the  possession  of  the  pledge  for 
the  purpose  of  paying  the  debt.     (6  Conn.  163.)     Such  a  right  is 
but  the  incident  of  the  debt,  and  has  no  relation  to  a  title  or  estate 
in  the  lands.     Any  contract  for  the  possession  of  lands,  howere 
transient  or  limited,  will  carry  the  right  to  recover  that  possession; 
and  such  was  deemed  to  be  the  nature  and  construction  of  a  mort- 
gage, it  being  considered  that  the  parties  intended  the  possession 
of  the  thing  hypothecated  should  go  with  the  contract.     Ejectment 
was  not,  in  fact,  a  real  action  at  the  common  law.    That  remedy,  in 
its  origin,  was  only  to  recover  possession  according  to  some  tempo- 
rary right ;  and  it  was  only  by  the  use  of  fictions  that  the  title  was 
at  length  allowed  to  be  brought  into  controversy.    (3  Bl.  199,  200.) 
When  the  Legislature,  by  express  enactment,  denied  this  remedy  to 
mortgagees,  they  undoubtedly  supposed  they  had  swept  away  the 
only  remaining  vestige  of  the  ancient  rule  of  the  common  law  which 
regarded  a  mortgage  as  a  conveyance  of  the  freehold ;  yet  I  see  noth- 
ing inconsistent  or  anomalous  in  allowing  the  possession,  once  ac- 
<{uired  for  the  purpose  of  satisfying  the  mortgage  debt,  to  be 
retained  until  that  purpose  is  accomplished.    When  that  purpose  is 
attained,  the  possessory  right  instantly  ceases,  and  the  title  is,  as 
before,  in  the  mortgagor,  without  a  reconveyance.     The  notion  that  \ 
a  mortgagee's  possession,  whether  before  or  after  default,  enlarges  ( 
his  estate,  or  in  any  respect  changes  the  simple  relation  of  debtor 
and  creditor  between  him  and  his  mortgagee,  rests  upon  no  foun- 
<lation.     We  may  call  it  a  just  and  lawful  possession,  like  the  pos- 
session of  any  other  pledge ;  but  when  its  object  is  accomplished  / 
it  is  neither  just  nor  lawful  for  an  instant  longer. 

There  are  terms  of  the  ancient  law  which  have  come  down  to  us, 
having  long  survived  the  principles  of  which  they  were  the  appropri- 
ate expression.  Thus  the  words  "  law  day  "  once,  and  very  express- 
ively, marked  the  time  when  all  legal  rights  were  lost  and  gone,  by 
the  mortgagor's  default.  There  is  now  no  such  time  until  fore- 
closure by  a  judicial  sentence  or  sale  under  a  power.  But  the  term 
is  still  in  use,  serving  no  other  purpose  than  to  engender  confusion 
and  uncertainty  in  minds  which  derive  their  conceptions  from 
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words  rather  than  things.  So  we  have  the  tenns  "redemption" 
and  "  equity  of  redemption,"  which  belonged  to  a  system  of  law  that 
gave  the  legal  estate,  def easibly  before  default  and  absolutely  after- 
wards, to  the  mortgagee,  and  which,  while  that  system  prevailed, 
were  descriptive  of  the  mortgagor's  right  to  go  into  equity,  on  the 
condition  of  paying  his  debt,  to  redeem  a  forfeited  estate  and  do- 
mand  a  reconveyance.  These  descriptive  words  yet  survive  and 
are  in  use,  although  the  ideas  they  once  represented  have  long  sinco 
become  obsolete.  Even  the  word  "  forfeiture,"  still  so  often  used, 
is  no  longer,  in  reference  to  this  subject,  the  expression  of  any 
principle,  as  it  once  was.  There  is  now  no  forfeiture  of  a  mort- 
gaged estate.  The  mortgagor's  rights  may  be  foreclosed  by  a  sen-! 
tence  in  the  courts,  or  by  a  sale  had  in  the  manner  prescribed  by 
the  statute  law,  if  he  has  himself,  in  the  contract,  given  authority 
thus  to  sell;  but,  until  foreclosure,  his  estate  the  day  after  a 
default  is  exactly  what  it  was  the  day  before.  Controversies  like 
the  present  would  cease  to  arise  if  the  mere  terms  of  the  law  were 
no  longer  confounded  with  its  principles. 


The  proposition  that  a  tender  of  the  money  due  on  a  mortgage, 
made  at  any  time  before  a  foreclosure,  discharges  the  lien,  is  the 
logical  result  of  premises  which  are  admitted  to  be  true.  These  are, 
that  the  mortgagor  has  the  same  right  after  as  before  a  default  to 
pay  his  debt,  and  so  clear  his  estate  from  the  incumbrance ;  and  that 
payment  being  actually  made,  the  lien  thereby  becomes  extinct. 
We  have,  then,  only  to  apply  an  admitted  principle  in  the  law  of 
tender,  which  is,  that  tender  is  equivalent  to  payment  as  to  all  things 
which  are  incidental  and  accessorial  to  the  debt.  The  creditor,  by 
refusing  to  accept,  does  not  forfeit  his  right  to  the  very  thing  ten- 
dered, but  he  does  lose  all  collateral  benefits  or  securities.  (3 
Johns.  Cafl.  243 ;  12  J.  R.  274 ;  6  Wend.  22 ;  6  Cow.  728 ;  Coggs  v. 
Bernard,  2  Lord  Ray.  R.  916.)  Thus,  after  the  tender  of  a  money 
<iebt,  followed  by  payment  into  court,  interest  and  costs  cannot  be 
recovered.  The  instantaneous  effect  is  to  discharge  any  collateral 
lien,  as  a  pledge  of  goods  or  the  right  of  distress.  It  is  not  denied 
that  the  same  principle  applies  to  a  mortgage,  if  the  tender  be  made 
at  the  very  time  when  the  money  is  due.  If  the  creditor  refuses, 
he  justly  loses  his  security.  It  is  impossible  to  hold  otherwise, 
although  the  tender  be  made  afterwards,  unless  we  also  say  that 
the  mortgage,  which  was  before  a  mere  security,  becomes  a  freehold 
estate  by  reason  of *the  default.  That  this  is  not  true  has  been  suflB- 
eiently  shown. 


It  is  said  that  mortgagees  will  be  put  to  great  inconvenience 
if  at  any  period,  however  distant  from  the  time  of  maturity,  they 
must  know  the  amount  of  the  debt  and  accept  a  tender  on  peril  of 
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losing  their  security.  The  force  of  this  argument  is  not  peroeiyed. 
Ab  a  tender  must  be  unqualified  by  any  conditions,  there  can  never 
be  any  good  reason  for  not  accepting  the  sum  offered,  whether  it  be 
offered  when  it  is  due  or  afterwards.  By  accepting  the  tender,  the 
creditor  loses  nothing  and  incurs  no  hazard.  If  the  sum  be  insuffi- 
cient, the  security  remains.  It  is  only  by  refusing,  that  any  incon- 
yenience  can  possibly  arise.  But,  whatever  may  be  the  consequences 
of  refusal,  the  creditor  may  justly  charge  them  to  his  own  folly. 

The  judgment  of  the  Supreme  Court  must  be  reversed,  and  a  new 

ial  granted. 

Da  VIES,  J.  [after  a  careful  examination  of  the  earlier  authorities,, 
proceeded  as  follows] :    The  rule  in  England  was  therefore  ancient 

I  and  well  settled,  that  payment  on  the  law  day  extinguished  the  in- 
terest of  the  mortgagee  in  the  lands  mortgaged;  and  tender  and 
refusal  at  the  same  time  produced  the  same  result.  But  payment  \ 
after,  and  acceptance,  did  not  revest  the  estate  in  the  mortgagor  \ 
without  a  reconveyance  from  the  mortgagee;  and  a  tender  and 
refusal  would,  of  course,  not  produce  that  result.  The  mortgagor's 
only  remedy  was  to  avail  himself  of  the  benefit  of  the  rule  in  equity,, 
and  file  his  bill  to  redeem.  The  only  question  presented  for  our 
consideration  in  this  case  is,  whether  a  tender  of  the  sum  due  on  a 
mortgage,  after  the  day  appointed  by  it  for  its  payment,  extin- 
guishes the  lien  of  the  mortgage  on  the  land  covered  by  it.  We 
have  seen  that  by  the  common  law  such  tender  and  refusal  upon 
the  law  day  extinguishes  the  lien  of  the  mortgage,  though  the  debt 
remains.  In  this  State  the  law  is  well  settled  that  a  mortgage  is 
a  mere  security  or  pledge  of  the  land  covered  by  it  for  the  money 
borrowed  or  owing,  and  referred  to  in  it,  and  that  the  mortgagor 
remains  the  owner  of  the  estate  mortgaged,  and  may  maintain  tres- 
pass as  against  even  the  mortgagee.  {Runyan  v.  Mersereau,  11 
John.  534. )  The  debt,  in  the  eye  of  the  law,  thus  becomes  the  prin- 
cipal, and  the  landed  security  merely  appurtenant  and  secondary;, 
and  the  rights  of  the  parties  must  be  governed  by  those  principles 
of  law  applicable  to  analogous  cases.  Acceptance  of  payment  of 
the  amount  due  on  a  mortgage,  at  any  time  before  foreclosure,  has 
always  been  held  to  discharge  the  incumbrance  on  the  land;  as 
acceptance  of  the  amount  for  which  personal  property  was  held  dis- 
charged it  from  the  pledge.  Tender  and  refusal  are  equivalent 
to  performance.  {Kemhle  v.  Wallis,  10  Wend.  374.)  This  is  to 
be  taken  with  the  reservation  already  stated,  that  the  debt  or  duty 
remained,  and  that  the  rejected  tender,  at  or  after  the  stipulated 
time  of  payment  or  performance,  has  the  effect  only  to  discharge  the 
party  thus  making  it  from  all  the  contingent,  consequential  or  ac- 
cessory responsibilities  and  incidents  of  his  contract,  but  without 
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I  releasing  his  prior  debt.     {Coii  v.  Houston,  3  John.  Ca.  243.)     In 
Hunter  v.  Le  Conte,  6  Cow.  728,  the  Supreme  Court  held  that  a 
tender  of  rent  takes  away  the  right  to  distrain  till  a  subsequent  de- 
mand and  refusal ;  but  it  does  not  take  away  the  right  to  sue  for  the' 
rent  as  for  a  debt.     It  onlv  saves  the  interest  and  costs.     And  thati 
a  tender  of  rent  makes  a  distress  wrongful,  though  the  tender  bej 
not  made  till  after  the  rent  day.     It  will  readily  be  perceived  that 
the  principle  of  this  case  bears  directly  upon  the  question  now 
under  consideration;  and  it  is  not  perceived,  if  it  be  sound,  why  a 
tender  and  refusal  of  the  amount  due  on  a  mortgage  does  not  extin- 
guish its  lien  equally  with  a  tender  of  rent  and  refusal,  which,  as 
we  have  seen,  extinguishes  the  right  of  distress.     But  a  still  closer 
analogy  to  the  present  question  is  presented  by  the  law  of  tender,  as 
to  the  lien  on  goods  pledged.    Lord  Ch.  J.  Holt,  in  his  opinion  in  the 
celebrated  case  of  Coggs  v.  Bernard,  2  Tx)rd  Ray.  909,  speaking 
of  the  fourth  class  of  bailments,  says :  "  If  the  money  for  which  the 
goods  are  pawned  be  tendered  to  the  pawnee  before  they  are  lost, 
then  the  pawnee  shall  be  answerable  for  them,  because  the  pawnee, 
by  detaining  them  after  the  tender  of  the  money,  is  a  wrongdoer, 
and  it  is  a  wrongful  detainer  of  the  goods,  and  the  special  property, 
of  the  pawnee  is  determined.^'     So  also  Comyn :    ^^  By  tender  of 
the  money,  the  property  in  the  goods  is  determined,  and  the  pledge^ 
ought  to  be  returned.     But  if  the  pawnee  refuse  to  restore  the 
pledge  upon  tender,  trover  lies  against  him."  (Comyn's  Dig.,  tit.   - 
Mortg.,  A,  and  cases  there  cited.)     Holding,  as  we  do,  therefore,  in  IS   ^ptA 
this  State  that  the  land  mortgaged  is  but  a  security  for  the  debt  due  j 
to  the  mortgagee,  in  other  words,  a  pledge  to  him  to  secure  its  pay- 
ment, it  is  difficult  to  see  why  the  principles  enunciated  and  well 
settled  in  reference  to  the  pledge  of  personal  property  do  not  apply, 
and  why  a  tender  and  refusal  at  any  time  of  the  full  amount  of  the 
debt  due  does  not  extinguish  the  lien  of  the  mortgagee,  or  pledgee, 
in  the  one  case  as  it  clearly  does  in  the  other. 

But  I  think  we  arc  not  left  at  liberty  to  settle  this  case  on  princi- 
ple, but  are  to  regard  it  as  authoritatively  disposed  of  by  the  courts 
of  this  State.  A  very  careful  examination  of  the  decisions  has 
brought  my  mind  to  the  conviction,  contrary  to  my  first  impression, 
that  we  should  regard  the  question  now  presented  as  not  open  to 
further  discussion.  I  shall  recur  to  the  cases  in  which  this  question 
has  arisen;  and  I  think  an  examination  of  them  will  lead  to  the 
same  conclusions  to  which  I  have  arrived.^     .     .     . 

It  is  not  perceived  how  the  mortgagee  is  to  be  embarrassed,  or  his' 
security  impaired,  by  the  adoption  of  this  rule,  as  seems  to  be  sup-j 
posed  by  the  Chancellor  in  Edwards  v.  Farmers'  Loan  Company, 

*  The  examination  of  the  authorities  is  omitted. 
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26  Wend.  552.  If  the  mortgagor  does  not  tender  the  full  amount 
due,  the  lien  of  the  mortgage  is  not  extinguished.  The  mortgagee 
runs  no  risk  in  accepting  the  tender.  If  it  is  the  full  amount  due, 
his  mortgage  lien  is  extinguished  and  his  debt  is  paid.  This  is 
all  he  has  a  right  to  demand  or  expect,  and  all  he  can  in  any  con- 
tingency obtain.  His  acceptance  of  the  money  tendered,  if  in- 
adequate and  less  than  the  amount  actually  due,  only  extinguishes 
the  lien  pro  tanto,  and  the  mortgage  remains  intact  for  the  residue. 
A  much  greater  hardship  might  be  imposed,  and  serious  injury  be 
produced,  by  holding  that  the  mortgagor  cannot  extinguish  the  lien 
of  the  mortgage  by  a  tender  of  the  full  amount  due.  It  has  never 
occurred  to  any  judge  to  argue  that  a  pawnee  was  in  great  peril, 
and  in  danger  of  losing  the  benefit  of  his  pawn,  by  the  enforcement 
of  the  well  settled  rule  that  a  tender  of  the  amount  of  the  loan  and 
interest,  and  refusal,  extinguished  the  lien  on  the  pawn.  Littleton 
well  says,  that  it  shall  be  accounted  a  man's  own  folly  that  he  re- 
fused the  money  when  a  lawful  tender  of  it  was  made  to  him.  The 
only  effect  upon  the  rights  of  the  mortgagee  is,  that  the  land  or  thing 
pledged  is  released  from  the  lien,  but  the  debt  remaineth. 

The  only  remaining  question  to  be  considered  is,  whether  the  ten- 
der in  this  case  was  well  made,  it  not  being  followed  with  the 
allegation  of  tout  temps  prist,  and  the  money  not  having  been 
brought  into  court.  It  will  be  seen,  by  reference  to  the  authorities, 
that  these  are  not  required  when  the  tender  has  only  the  eflEect  of 
extinguishing  the  lien,  and  does  not  operate  to  discharge  the  debt 
or  sum  owing.  In  the  latter  case  the  averment  of  tout  temps  prist 
followed  up  by  bringing  the  money  into  court,  is  essential  to  a  good 
plea  of  tender.  (Hume  v.  Peploe,  8  East,  168;  Oiles  v.  Hartis,  1 
Lord  Ray.  254.)  But  if  a  man  make  a  bond  for  the  payment  of  a 
loan  of  money,  and  afterwards  make  a  defeasance  for  the  payment 
of  a  lesser  sum  at  a  day,  if  the  obligor  tender  the  lesser  sum  at  the 
day,  and  the  obligee  refuse  it,  he  shall  never  have  any  remedy  by  / 
law  to  recover  it,  because  it  is  no  parcel  of  the  sum  contained  in  their 
obligation.  And  in  this  case,  in  pleading  of  the  tender  and  refusal, 
the  party  shall  not  be  driven  to  plead  that  he  is  yet  ready  to  pay 
the  same,  or  to  render  it  in  court.  (Co.  Lit.,  note  to  §  335.)  The 
same  principle  was  held  by  the  Supreme  Court  of  this  State  in 
Hunter  v.  Le  Conte,  6  Cow.  728,  and  cases  there  cited. 

No  question  in  reference  to  the  taxes  arises  in  this  cause,  upon 
the  facts  found  bv  the  referee.  The  referee  found  in  favor  of  the 
appellants  upon  the  question  relating  to  them ;  and  to  his  finding 
in  that  respect  the  plaintiff  took  no  exception.  It  is  not,  therefore, 
to  be  reviewed  in  this  court. 
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The  judgment  appealed  from  should  be  reversed  and  a  new  trial 
ordered,  with  costs  to  abide  the  event. 

Selden,  Clerke,  Wright,  Bacon,  and  Denio,  Js.,  concurred; 
the  latter  putting  his  concurrence  on  the  ground  that  the  question 
was  so  far  determined  by  authority  in  this  State,  that  it  would 
now  be  indiscreet  to  reexamine  it  in  the  light  of  reason  and  the 
analogies  of  the  law. 

Welles,  J.  (Dissenting.)  The  only  question  involved  in  the 
case  is,  whether  the  tender  made  by  the  defendant  Cady,  under  the 
circumstances,  was  effectual  to  extricate  the  premises  in  question 
from  the  lien  created  by  the  mortgage  of  Blunt  to  Miller.  This 
tender  was  made  after  the  day  provided  in  the  bond  and  mortgage 
for  the  payment  of  the  money,  which  is  called  the  law  day.  If  the 
sum  tendered  was  sufficient  in  amount,  and  was  made  to  the  proper 
person,  the  question  is  reduced  to  the  single  point  whether  the  lien 
of  a  mortgage  i&,ipso  /ac^o,  discharged  by  a  tender  of  the  amount  due 
made  after  the  law  day ;  because,  if  it  is,  there  is  no  necessity,  in  an 
answer  setting  it  up,  of  the  allegation  of  tout  temps  prist,  or  of  any 
evidence  to  show  that  the  tender  has  been  kept  good,  neither  of 
which  is  contained  in  the  present  case;  but  the  defendant  relies 
solely  upon  the  fact  of  a  tender  and  refusal  as  equivalent  to  pay»| 
raent,  for  the  purpose  of  extinguishing  the  lien  of  the  mortgage. 

If  a  tender  has  the  effect  in  any  case  to  release  the  lien,  it  pro- 
duces that  effect  the  moment  it  is  made,  whether  accepted  or  re- 
fused. If  accepted,  it  is  a  pajonent ;  if  refused,  it  is  the  folly  of  the 
holder  of  the  mortgage,  and  the  lien  is  gone  and  cannot  be  restored 
by  his  subsequent  change  of  mind  and  offer  to  receive  the  money 
tendered.  This  must  be  so;  otherwise,  the  tender  would  not  dis- 
charge the  lien.  It  is  quite  different  from  the  case  of  an  ordinary 
plea  of  tender  at  common  law,  for  the  purpose  of  stopping  interest 
and  preventing  costs,  in  an  action  for  money  due  on  contract,  in 
which  the  plea  must  contain  the  averment  of  tout  temps  prist,  and 
where  a  replication  of  a  subsequent  demand,  before  suit,  of  the  j 
money  tendered,  and  refusal  by  the  defendant,  would  be  a  good| 
answer  to  the  plea. 

In  the  case  of  a  mortgage  which  is  collateral  to  the  debt,  it  is 
agreed  that  a  tender  may  be  made  by  the  person  owning  the  equity 
of  redemption,  which  will  extinguish  the  lien  of  the  mortgage  for- 
ever, without  affecting  the  debt.  The  primary  object  of  a  fore- 
closure suit  is  to  enforce  the  lien,  and  if  that  is  met  by  a  sufficient 
tender,  the  cause  of  action  is  gone  and  cannot  be  restored  by  a  sub- 
sequent demand  and  refusal.  It  is  important,  therefore,  to  con- 
sider whether  the  tender  in  the  present  case,  being  made  after  the 
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law  day,  if  good  in  other  respects,  had  the  effect  to  discharge  the 
lien  of  the  mortgage.*     .     .     . 

I  My  own  opinion  is,  after  a  careful  examination  of  the  cases,  that 
the  weight  of  authority  is  in  favor  of  the  rule  as  it  existed  at  the 
common  law.  If  that  rule  has  not  been  abrogated  or  modified,  all 
will  admit  that  it  is  the  plain  duty  of  the  courts  to  follow  and  en- 
force it.  Clearly  there  is  no  stare  decisis  in  our  way.  It  is  of  im- 
portance that  the  rule  be  definitely  settled,  and  its  boundaries  de- 
fined. Before  we  hold  a  rule  different  from  what  we  find  it  settled 
by  the  common  law,  we  should  require  evidence  that  the  rule  has 
been  changed  by  competent  authority,  either  expressly  or  by  nec- 
essary implication. 

This  evidence,  the  advocates  of  the  change  of  the  rule  claim,  is 
found  in  the  changed  character  of  a  mortgage  upon  land,  in  conse- 
quence of  various  legislative  enactments.  We  are  told  that  when 
the  rule  of  the  common  law  in  question  was  adopted,  a  mortgage 
conveyed  a  conditional  estate  in  the  premises,  which  entitled  the 
mortgagee  to  possession,  and  upon  which  he  could  maintain  eject- 

Iment ;  and  that  a  mortgage  does  not  now  pass  any  estate  in  the  land, 
but  is  merely  the  creation  of  a  specific  lien  as  security  for  the  pay- 
ment of  a  debt  or  the  performance  of  a  duty ;  and  that  the  statute 
has  taken  away  the  right  of  the  mortgagee  to  maintain  ejectment. 
All  this  is  true;  and  doubtless  other  shades  of  difference  may  be 
found  between  the  legal  effect  of  a  mortgage  at  common  law  and 
as  it  now  exists.  But  they  will  be  found  to  relate  to  the  remedy, 
or  to  consist  in  collateral  or  incidental  circumstances.  Mortgages) 
are  substantially  what  they  always  were.  The  fact  that  they  are 
not  now  regarded  as  transferring  the  freehold,  but  are  merely  spe- 
cific liens,  is  altogether  theoretical  and  ideal,  so  far  as  respects  the 
(question  under  consideration.  The  great  object  of  these  instru- 
ments is  the  same  now  as  it  always  was — ^that  of  security  for  the 
payment  of  money  or  the  performance  of  a  duty.  A  mortgagee 
possession  is  now,  as  always  heretofore,  accountable  for  rents 


in 


and  profits,  and  he  may  still  defend  his  possession  with  the  mort- 
gage the  same  as  ever.  I  know  of  no  difference  between  the  right 
of  the  mortgagor,  or  the  person  owning  the  equity  of  redemption, 
to  redeem  the  premises  from  the  lien  of  the  mortgage,  as  that  right 
now  exists,  and  as  it  existed  in  the  time  of  Coke  or  Littleton.  That 
right  is  governed  now  by  substantially  the  same  rules  as  then. 

The  rule  contended  for  by  the  plaintiff  is  reasonable,  convenient 
and  just.  In  the  first  place,  the  parties  to  the  mortgage  have,  by 
agreement,  fixed  upon  the  time  of  payment,  and  if  the  mortgagor 

» The  learned  judge  then  re-examines  the  New  York  authorities.  This 
portion  of  the  opinion  is  omitted. 
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fulfills  his  agreement  by  paying  on  the  day  appointed^  or  tendering 
payment  on  that  day,  the  lien  is  discharged.  The  parties  are  then 
to  be  ready,  the  mortgagor  to  pay,  and  the  mortgagee  to  receive. 
If  the  former  performs  his  duty,  or  tenders  performance,  and  the 
latter  refuses,  his  lien  is  gone  forever;  he  has  no  excuse  for  his  folly, 
and  is  entitled  to  no  consideration  for  the  loss  of  his  lien.  On  the 
law  day  each  party  is  presumed  to  know  exactly  what  his  duty  is, 
and  the  amount  the  mortgagor  is  bound  to  pay  and  the  mortgagee 
entitled  to  receive. 

If  the  mortgagor  allows  the  law  day  to  pass  without  payment  or 
tender,  he  then  is  a  defaulter.  If  he  can  discharge  the  lien  by  a 
tender  of  pa)rment  the  next  day,  there  is  no  reason  why  he  may 
not  do  the  same  by  a  tender  after  the  lapsd  of  one  year  or  of  ten 
years. 

Suppose  the  mortgagee  goes  into  possession  under  the  mortgage, 
by  consent  of  the  mortgagor,  immediately  upon  default  of  payment, 
and  the  latter  takes  no  steps  towards  payment  for  years  after;  what 
amount  shall  he  tender  when  he  gets  ready  for  payment?  what 
abatement  from  the  principal  and  interest  shall  be  made  for  mesne 
profits?  Shall  the  defaulting  mortgagor  be  permitted  to  select 
his  own  time,  and  then  make  a  tender  of  such  an  amount  as  he  shall 
deem  proper,  and  the  mortgagee  be  bound  to  accent  it  in  full,  at  the 
peril  of  losing  his  lien  forever? 

Suppose  again  the  case  of  a  defaulting  mortgagor,  who  claims  to 
have  made  partial  payments,  or  to  be  entitled  to  a  set-oflE,  about 
which  he  and  the  mortgagee  in  good  faith  diflfer :  according  to  the 
rule  claimed  by  the  defendant,  he  must  accept  in  full  the  amount 
tendered  at  the  peril  of  losing  his  lien,  provided,  upon  a  litigation, 
it  shall  be  adjudged  that  the  tender  was  sufficient  in  amount.  It 
seems  to  me  that  the  old  rule  is  the  only  just  and  wholesome  one 
that  can  be  recognized.  It  is  quite  as  favorable  to  the  mortgagor  as 
he  can  in  reason  ask.  If  he  makes  a  sufficient  tender  after  the  day 
and  before  an  action  is  brought  to  foreclose  the  mortgage,  let  him 
keei 
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moggx  into  court  and  offer  payment  ae  in  other 
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cases,  and  the  court  will  in  such  a  case  decree  the  mortgage  satis- 
fied and  discharged,  and  adjudge  costs  against  the  plaintiff.  Or  if 
for  any  reason  the  mortgagor,  or  the  person  whose  duty  or  interest 
it  may  be  to  have  the  lien  discharged,  does  not  wish  to  wait  the. 


mortgagee's  time  for  foreclosing,  let  him*make  his  tender  and  keep 
irgood.  and  then  hrinpr  hia  Rfytion  to  redeem,  alleging  the  tender 
and  offering  to  pay ;  and  if,  upon  the  trial,  it  is  found  that  his  tender 
was  sufficient  and  the  plaintiff  was  ready  to  pay,  the  court  would 
give  him  all  the  relief  which  equity  and  justice  required.     In  all 
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these  cases  the  mortgagee  would  have  the  right  to  have  the  dis- 
puted questions  adjudicated  without  losing  his  lien  for  the  amount 
in  equity  and  justice  due  to  him. 

The  rule  contended  for  by  the  defendant  would,  in  many  cases,!  ^ 
operate  as  a  bounty  to  negligent  and  defaulting  debtors,  and  mort-l    . 
gagees  would,  under  its  workings,  be  induced  to  purchase  their' 
peace  at  an  unjust  sacrifice. 

For  the  foregoing  reasons,  I  am  of  the  opinion  that  the  rule  of 
Littleton,  as  expounded  by  Coke,  and  as,  all  now  admit,  was  the  rule 
of  the  common  law  in  relation  to  the  eflfect  of  a  tender  after  the  law 
day,  is  still  the  law  of  this  State ;  and  as  the  tender  in  this  case  has 
not  been  kept  good,  and  the  defendant's  answer  contains  no  oflfer 
of  payment,  and  the  facts  found  by  the  court  before  whom  the  cause 
was  tried  do  not  show  that  the  tender  has  in  any  sense  been  kept 
good,  or  that  the  defendant  was  ready  to  pay,  &c.,  I  think  that  he 
can  have  no  benefit  by  reason  of  it ;  and  that  the  judgment  should 
be  affirmed,  with  costs. 

%  ~     JiAdgment  reversed.^ 

^"Ji  ^Sl  SHIELDS  V.  LOZEAB. 
j2ajL     <^  cu'^u^  Court  op  Errors  and  Appeals  op  New  Jerset,  1869. 

>J  ^«.#^M    i^/y  ^^  ejectment.    Error  to  the  Supreme  Court. 

%/jf    Su  mf^  '^^^  ^^®  *^  action  of  ejectment  tried  before  the  Chief  Justice  at 

^^.     •  J  the  Warren  Circuit  (a  trial  by  jury  having  been  waived  by  the 

^J^  '  *T       parties),  to  recover  the  possession  of  a  tract  of  land  situate  in  said 

^♦-^C  ^r^     county.     The  action  was  commenced  on  the  13th  of  June,  1869, 

ciT"  /t*«^<vand  the  plaintiff's  right  of  possession  was  alleged  to  have  accrued 

(^^:;^  i(ly/4d^on  the  Ist  day  of  April,  1869.     The  plaintiff  in  error  (who  was  the 

UyJi  X    *^^  plaintiff  below)  produced  and  offered  in  evidence  a  deed  of  con- 

(K^.fji^'fH^    veyance  of  the  premises,  made  to  him  by  the  defendant  and  wife, 

itr/pfjf  ttj  faring  date  on  the  9th  of  April,  1867. 

^AJiJU  tAr&  ^Carvthera  v.  Humphrey,  12  Mich.  270  (1864),  Potts  v.  Plaisted,  30 
^^y  i'  "^Mich.  149  (1874),  Storey  v.  Kreioson,  55  Ind.  397  i lS7fi),  accord.  So 
^^^^*^^Vhere  morlya^ee  evades  tender:  Ferguson  v.  Popp,  42  Mich.  115  (1879), 
McClellan  v.  Coffin,  93  Ind.  456  (1883).  ^nd  see  Breitenh<ich  v.  Turnery 
18  Wis.  140  (1864),  and  Mankel  v.  BeUcamper,  84  Wis.  218  (1893), 
semhle,  accord.  But  the  authorities  generally  are  contra:  Currier  v.  Gale, 
9~Allen  (Mass.)  522  (1865) ;  Perre  v.  Castro,  14  Cal.  619  (1860) ;  Crain  -^v' 
v.  McGoon,  86  HI.  431  (1S77)  ;  ^fatthcw8  v.  Lindsay,  20  Fla.  962  (1884).     V 
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The  defendant  then  offered  in  evidence  a  mortgage  made  and  exe^ 
euted  to  him  by  the  plaintiff  on  the  same  premises,  bearing  date 
April  1st,  1867,  together  with  thebond  mentioned  in  and  secured  by 
said  mortgage,  conditioned  for  the  payment  of  the  sum  of  $4,000  on 
or  before  the  1st  of  April,  1868,  with  interest  from  date.  The  plain- 
tiff then  offered  in  evidence  a  lease  for  the  same  premises,  made 
and  executed  by  him  to  the  defendant,  bearing  date  on  the  9th  day 
of  April,  1867,  for  a  term  ending  on  the  1st  day  of  April,  1868, 
in  and  by  which  said  lea«e  the  defendant  covenanted  to  quit  and 
surrender  up  the  premises  to  the  plaintiff  at  the  expiration  of  the 
said  term,  and  proved  that  the  rent  agreed  on  was  the  interest  of 
the  mortgage  money,  and  taxes  and  water  rates.  It  was  also 
proved  and  found  as  a  fact  in  the  cause,  that  a  legal  tender  of  the^ 
money  due  upon  the  said  bond  and  mortgage  was  made  by  thej 
plaintiff  to  the  defendant  after  the  first  day  of  April,  1868,  and' 
before  the  commencement  of  this  action,  which  tender  the  defend- 
ant refused  to  accept. 

The  evidence  being  closed,  the  plaintiff,  by  his  counsel,  asked  the 
court  to  find  and  to  give  judgment  that  the  plaintiff  was  entitled  to 
have  possession  of  the  said  premises  on  the  1st  of  April,  1868,  by 
virtue  of  the  said  lease,  and  that  said  lease  required  the  said  defend- 
ant to  deliver  possession  of  said  premises  to  the  said  plaintiff,  which 
finding  and  judgment  the  court  refused  to  make  and  give,  and 
thereupon  the  plaintiff  prayed  an  exception  to  such  refusal,  and  that 
his  exception  might  be  sealed,  and  it  is  sealed  accordingly. 

M.  Beasley,  C.  J.  [l.  s.] 

The  .  .  .  plaintiff  .  .  .  asked  the  court  to  find,  as  a  fact,  that  a 
legal  tender  of  all  the  money  due  and  owing  on  the  said  bond  and 
mortgage  was  made  by  the  plaintiff  to  the  defendant  after  the  1st 
day  of  April,  1868,  and  before  the  commencement  of  this  action, 
and,  upon  that  fact,  to  give  judgment  for  the  plaintiff,^  on  the 
ground  that  said  tender  extinguished  and  terminated  any  and  all 
nght  tne  said  defendant  might  have  previously  had  to  hold  posses- 
sion of  the  said  lan3",T)y  virtue  of  said  mortgage.  And  the  plaintiff, 
by  his  counsel,  also  asked  the  court,  in  case  the  plaintiff  should  be 
in  error  as  to  his  asking  in  regard  to  the  effect  of  the  said  lease,  to 
permit  an  amendment  of  the  declaration  to  be  made,  so  as  to  state 
that  the  plaintiff's  right  to  the  possession  accrued  at  the  time  when 
the  said  tender  was  made. 

The  court  did  find,  as  a  fact,  that  a  legal  tender  of  all  the  money 
due  upon  the  said  bond  and  mortgage  was  made  by  the  plaintiff  to 
the  defendant  after  the  1st  day  of  April,  1868,  and  before  the  com- 
mencement of  this  action;  but  the  court  refused  to  adjudge  that 
said  tender  extinguished  and  terminated  the  right  of  the  said  de- 
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fendant  to  hold  possession  of  the  said  land,  by  virtue  of  said  mort- 
gage, and  did  adjudge  that  said  tender  having  been  made  after  the 
day  named  in  the  said  bond  for  the  payment  thereof,  did  not  ex- 
tinguish  or  terminate  the  right  of  the  said  defendant  to  hold  pos- 
session of  the  said  land,  and  that  the  said  defendant  was  and  is  en- 
titled to  hold  possession  of  said  land,  by  virtue  of  said  mortgage, 
notwithstanding  the  making  of  said  tender,  to  which  refusal  and 
judgment  of  the  court  the  plaintiff,  by  his  counsel,  excepted,  and  he 
prayed  that  his  exception  might  be  sealed,  and  it  is  sealed  accord- 
ingly. M.  Beasl£T,  C.  J.  [l.  8.] 

The  opinion  of  the  court  was  delivered  by 

Depue,  J.  The  bills  of  exception  sealed  at  the  trial  raise  two 
questions:  First.  Whether  the  defendant,  being  the  tenant  of 
premises  under  the  plaintiff,  could,  at  the  expiration  of  his  lease, 
make  title  under  his  mortgage  without  first  yielding  and  surren- 
dering the  possession  to  the  plaintiff.  And,  second,  whether  a 
tender  by  the  mortgagor  of  the  money  secured  by  a  mortgage, 
which  is  not  accepted  by  the  mortgagee,  made  after  the  day  of 
payment  named  in  the  condition,  terminates  the  estate  of  the  mort- 
gagee in  the  mortgaged  premises,  and  extinguishes  the  lien  of  the 
mortgage  on  the  land.^     .... 

The  extinguishment  of  the  lien  of  the  mortgage  by  the  unac- 
cepted tender  of  the  mortgage  money  after  the  day  named  in  the 
condition,  was  contended  for  by  the  plaintiff's  counsel  with  much 
earnestness. 

A  mortgage,  at  common  law,  is  a  conveyance  absolute  in  its 
form,  granting  an  estate  defeasible  by  the  performance  of  a  con- 
dition subsequent.  The  estate  thus  created  was  strictly  an  estate 
on  condition,  and  in  a  court  of  law  was  treated  as  subject  to  be  de- 
feated only  by  the  performance  of  the  condition  in  the  manner  and 
at  the  time  stipulated  for  in  the  defeasance.  If  made  on  condition 
that  the  conveyance  should  be  void  on  payment  of  a  definite  sum 
of  money  on  a  given  day,  and  the  condition  was  performed  accord- 
ing to  its  terms,  the  estate  reverted  back  to  the  mortgagor  without 
any  re-conveyance,  by  the  simple  operation  of  the  condition.  rA 
tender  at  the  time  and  place  and  in  the  manner  prescribed  in  the 
instrument  itself  was  equivalent  to  performance,  and  operated  to 
determine  the  estate  of  the  mortgagee,  and  revest  it  in  the  mort- 
gagor. (Lit.  §  335;  Co.  Lit.  207,  a.;  4  Kent,  193;  Coote  on 
Mortgages,  6;  Merritt  v.  Lambert,  7  Paige,  344.)  But  when  the 
condition  was  discharged  by  failure  to  comply  with  its  terms,  the 
estate  of  the  mortgagee  became  absolute  in  law,  and  the  title 
of  the  mortgagor  was  completely  divested  and  gone,  and  a  re- 

^  The  opinion  on  the  first  point  is  omitted. 
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<jonveyance  was  necessary  to  restore  him  to  his  original 
estate.  (Lit.  §  332;  2  Black.  Com.  158;  Coote  on  Mortgages,  9.)  So 
inflexibly  was  this  harsh  rule  of  the  law  adhered  to,  that  it  was 
remarked  by  a  learned  writer  that  if  the  debtor  had  no  greater 
mercy  shown  to  him  than  a  court  of  law  will  allow,  the  smallest 
want  of  punctuality  in  his  payment  would  cause  him  forever  to 
lose  the  estate  he  had  pledged.  (Williams  on  Real  Prop.  333.) 
The  rigor  of  this  rule  was  somewhat  abated  by  the  statute' 
of  7  George  II.,  ch.  20  (1  Evans^  Statutes  243,  re-enacted  in  this 
State  December  3d,  1794,  Nix.  Dig.,  4th  ed.,  608),  which  per- 
mitted a  mortgagor,  when  an  action  was  brought  on  the  bond  orl 
ejectment  on  the  mortgage,  pending  the  suit,  to  pay  to  the  mort- 
gagee the  mortgage  money,  interest,  and  all  costs  expended  in  any 
suit  at  law  or  in  equity ;  or  in  case  of  a  refusal  to  accept  the  same, 
to  bring  such  money  into  court  where  such  action  was  pending, 
which  moneys  so  paid  or  brought  into  court  were  declared  to  be  a 
satisfaction  and  discharge  of  such  mortgage;  and  the  court  was 
required,  by  rule  of  court,  to  compel  the  mortgagee  to  assign,  sur- 
render, or  re-convey  the  mortgaged  premises  unto  the  mortgagor, 
or  to  such  other  person  as  he  should  for  that  purpose  nominate! 
and  appoint.  In  cases  strictly  within  the  terms  of  this  statute,  the 
English  courts  of  law  have  exercised  an  equitable  jurisdiction  to 
enforce  a  redemption  on  payment  of  the  mortgage  debt  aftei 
default  in  payment,  according  to  the  condition,  by  compelling  a  re- 
conveyance. Except  in  cases  within  this  statute,  the  doctrine  of 
the  English  courts  is  in  accordance  with  the  ancient  common  law, 
that  at  law  a  failure  to  pay  at  the  day  prescribed  forfeits  the  estate 
of  the  mortgagor  under  the  condition,  leaving  him  only  an  equity 
of  redemption,  which  chancery  will  lay  hold  of  and  give  effect  to, 
by  compelling  a  re-conveyance  on  equitable  terms. 

In  the  United  States,  the  prevailing  doctrine  in  courts  of  law' 
as  well  as  in  courts  of  equity,  is  to  consider  the  mortgage  as  merely' 
ancillary  to  the  debt,  and  to  hold  that  the  estate  of  the  mortgage 
is  annihilated  by  the  extinguishment  of  the  debt  secured  by  it, 
after  the  day  of  payment  named  in  the  condition.  (2  (Jreenl.  Cruise, 
91,  note  1 ;  4  Kent,  193.)  In  fact,  the  latter  conclusion  will  neces- 
sarily follow  whenever  the  mortgage  is  regarded  not  as  a  common 
law  conveyance  on  condition,  but  as  a  security  for  the  debt,  the 
legal  estate  being  considered  as  subsisting  only  for  that  purpose. 
In  this  State  this  is  the  generally  received  aspect  in  which  a 
mortgage  is  regarded,  as  a  mere  security  for  the  debt.  (Per  Chief 
Justice  Green,  in  Osborne  v.  Tunis,  1  Dutcher,  651 ;  per  Justice 
Southard,  in  Montgomery  v.  Bruere,  1  South.  279,  whose  dissenting 
opinion  in  the  Supreme  Court  was  adopted  in  the  Court  of  Errors 
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in  reTersing  the  judgment  of  the  Supreme  Conrt     2  Sonth.  865.) 
Coneegnently,  payment  after  the  da?  vill  convert  the  mortpa^ee 
into  a  tmstee  of  the  \egii  estate  for  the  benefit  of  the  mortgagor. 
In  Harrison  y.  Eldrxdge,  2  Halst.  407,  Chief  Justice  Kinsey,  spea'E' 
ing  of  payment  after  the  law-day,  says :   "  When  the  debt  is  dis- 
charged according  to  law  the  mortgagee  has  the  legal  seisin  in 
trust  for  the  mortgagor,  and  the  coort  will  never  permit  the  trustee 
or  thoge   claiming   under   him   to   set   up   this   legal   estate   in 
him  OT  them,  to  defeat  the  possession  of  the  cestui  que  trust.    This 
principle  is  settled  in  Armstrong  v.  Peirce,  3  Burr.  1898.    The  same 
doctrine  being  applicable  to  all  trustees,  the  court  would  not  per- 
mit a  recovery  upon  a  merely  formal  title,  when  the  cestui  que 
iruai  oonld  have  compelled  a  re-conveyance  immediately,  and  thus 
have  acquired  the  l^al  title."    The  seventh  section  of  the  act  of 
'  June  7th,  1799  (Bev.  Laws,  463;  Xix.  Dig.,  4th  ed.,  611,  sec  11) 
which  authorises  satisfaction  to  be  entered  on  the  registry  of  the 
mortgage,  in  discharge  of  the  mortgage,  gives  a  I^islative  sanc- 
tion to  this  effect  of  payment  in  the  case  of  a  mortgage  which  has 
been  recorded. 
ft     But  a  tender,  though  it  is  equivalent  to  performance  where  the 
1  question  is  whether  the  party  is  in  default,  is  not  a  satisfaction  or 
\\  extinguishment  of  a  debt.     Tender  of  the  mortgage  debt  on  the^ 
day  named  as  performance  of  the  condition,  and  by  force  of  the  I 
terms  of  the  condition,  determines  the  estate  of  the  mortgagee,  and 
'  the  condition  being  complied  with,  the  land  reverts  to  the  mort- 
gagor by  the  simple  operation  of  the  coudition.     The  courts  of  the 
State  of  Xew  York  have  given  the  same  effect  to  a  tender,  without 
payment,  after  the  day  prescribed  for  payment.     This  doctrine  was 
first  asserted  in  Jachson  v.  Crafts,  18  J.  B.  110,  on  a  misapprehen- 
sion of  a  passage  from  Littleton.     (Lit.  §§  335,  338.)     It  was 
denied  by  the  Chancellor  in  Merritt  v.  Lambert,  7  Paige,  344, 
and  re-affirmed  in  the  Supreme  Court  in  Edwards  v.  The  Farmers' 
Fire  Insurance  and  Loan  Company,  21  Wend.  467 ;  and  in  the  Court 
of  Errars,  in  the  same  case  on  error,  26  Wend.  541 ;  and  by  the 
Supreme  Court  in  Amot  v.  Post,  6  Hill,  65;  and  again  denied 
by  the  Court  of  Errors  in  reversing  the  last-mentioned  case.    {Post 
V.  Arnoi,  2  Denio,  344.)     Finally,  in  KoHright  v.  Cady,  21  X.  Y. 
343,  the  question  was  set  at  rest  in  the  courts  of  that  State  by  re- 
affirming the  rule  laid  down  in  Jackson  v.  Crafts,  and  it  seems  now 
to  be  the  settled  law  in  that  State  that  a  tender  of  the  monev  due 
upon  a  mortgage  at  any  time  before  foreclosure  discharges  the  lien 
without  paynientT  though  mado  after  the  law-day.     I  do  not  find 
that  the  rule,  as  finallv  established  in  the  courts  of  New  York,  has 
been  adopted  by  the  courts  of  any  other  State.     In  Massachusetts' 
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the  decisions  have  been  to  the  contrary.  (Maynard  v.  Hunt,  5  Pick. 
240;  Currier  v.  (kde,  9  Allen,  522.)  In  an  early  case  in  New 
Hampshire  {Swett  v.  Horn,  1  New  Hamp.  332),  the  court  held, 
under  a, statute  declaring  that  all  real  estate  pledged  by  mortgage 
might  be  redeemed  by  paying  all  costs,  &c.,  provided  such  pay- 
ment or  performance  or  tender  thereof  be  made  within  one  year 
after  the  entry  of  the  mortgagee  for  condition  broken,  that  tender 
more  than  a  year  after  breach  of  condition,  where  no  entry  had  been 
made  by  the  mortgagee,  discharged  the  lands.  In  a  subsequent 
case  the  same  court  qualified  the  ruling  of  this  case  by  denying 
this  effect  of  the  tender  unless  the  money  was  brought  into  court. 
(Bailey  v.  Metcalf,  6  New  Hamp.  156.)  It  may  with  safety  be 
3aid  that  the  doctrine  of  the  New  York  courts,  originating  in  error, 
and  maintained  against  the  opinion  of  some  of  the  most  eminent 
jurists  that  have  occupied  the  bench  of  that  State,  is  without  the 
support  of  any  judicial  tribunal  in  this  country,  and  it  is  im- 
possible to  perceive  upon  what  principle  of  law  or  equity  it  can 
be  rested.  As  already  observed,  tender  on  the  day  named  deter- 
minates the  estate  of  the  mortgagee,  because  it  is  performance  of 
the  condition.  Regarding  the  mortgage  as  remaining  after  default  // 
-only  as  a  security  for  the  debt,  payment  thereafter,  by  a  necessary 
sequence,  operates  as  extinguishment;  the  debt  being  the  princi- 
pal and  the  security  the  accessory.  Whatever  discharges  the  debt 
extinguishes  the  security.  No  reason,  founded  in  principle,  can 
be  assigned  for  giving  that  effect  to  a  tender  after  forfeiture.  Thel) 
appropriate  office  of  a  tender  is  to  relieve  the  debtor  from  subse- 
quently accruing  interest,  and  the  costs  of  enforcing,  by  a  suit,  the 
obligation  which  by  the  tender  of  payment  he  was  willing  to^r- 
form.  The  debt  still  remains.  In  the  case  of  a  common  mon^^ 
bond,  before  the  statute  4  Anne,  ch.  16,  §  12,  re-enacted  in  this 
State  (Nix.  Dig.  631,  §  9),  payment  after  the  day  would  not  be 
pleaded  without  an  acquittance  by  deed.  (2  Saund.  48,  c,  note  1 ; 
'  Rosencrantz  v.  Durling,  5  Dutcher,  191.)  The  statute  only  applies 
to  payments  actually  made,  and  a  tender  after  the  day  cannot  be 
pleaded.  (2  Saund.  48,  b,  note  i.)  And  if  the  tender  is  made  on 
the  day,  it  can  only  be  made  available  by  plea,  accompanied  by  pay- 
ment into  court.    (Co.  Lit.  207,  a.) 

Where,  as  in  this  case,  the  mortgage  is  accompanied  by  a  bond, 
to  hold  that  a  tender,  after  default,  extinguished  the  mortgage,  for 
the  reason  that  after  such  default  it  remains  only  a  security  for  the 
•debt,  will  lead  to  the  incongruity  of  giving  to  the  tender  an  effect 
with  respect  to  the  security,  which  by  the  rules  of  pleading  and 
established  principles  of  law  the  court  must  deny  in  an  action  on 
the  bond,  which  is  the  immediate  evidence  of  the  debt.    I 
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form  of  the  instrument  which  evidences  the  debt  is  overlooked^ 
and  the  question  is  viewed  in  the  aspect  in  which  the  indebtedness 
immediately  arose^  the  tender  does  not  pay  or  discharge  the  debt;, 
and  though  it  will  avail  to  arrest  the  accruing  of  interest  and  to 
free  the  debtor  from  costs,  it  will  be  deprived  of  that  efficacy  by 
a  subsequent  demand  and  refusal.  If  legal  analogy  is  to  be  pur- 
sued, it  could  lead  no  further  than  to  deprive  the  mortgage  of 
operation  beyond  the  amount  due  when  the  tender  was  made,  leav- 
ing the  question  of  subsequently  accruing  interest  and  costs  to  be 
varied  by  the  subsequent  demand  and  refusal. 

The  instances  in  which  a  tender  and  refusal  amount  to  payment,, 
and  will  operate  as  an  extinguishment,  are  those  in  which  the  ob- 
ligation is  in  the  nature  of  a  gratuity,  without  any  precedent  debt 
or  duty,  and  the  discharge  is  an  accidental  and  not  a  neces- 
sary consequence  of  the  tender  and  refusal,  there  being  no  debt  or 
duty  remaining  whereon  to  ground  an  action.  (6  Bac.  Abr.  456,. 
title  Tender,  &c.,  F.)  If  there  is  a  precedent  debt,  as  a  loan  of 
money,  which  the  debtor  secures  by  a  mortgage  on  his  land,  condi- 
tioned for  payment,  though  by  a  tender  made  on  the  day  the  land  is 
freed  and  the  f eoflfer  may  enter  according  to  the  condition,,  the  debt 
is  not  thereby  discharged,  and  may  be  recovered  by  action  of  debt. 
(Co.  Lit.  209,  a.)  The  effect  of  a  tender  on  the  day  in  termi- 
nating the  estate  of  the  mortgagee  cannot  be  dehied,  because  it 
is  a  legal  incident  of  his  estate.  Another  legal  incident  of  that 
estate  is  the  extinguishment  and  discharge  of  the  condition  by  a 
failure  to  comply  with  its  terms.  Upon  this  courts  of  equity  raised 
an  equitable  estate  in  the  mortgagor,  called  an  equity  of  redemp- 
tion, which  consisted  in  his  right  to  have  the  estate  of  the  mortgagee- 
continued  as  a  security  for  the  debt,  notwithstanding  the  default. 
In  equity,  a  tender  will  stop  the  accruing  of  interest,  and  will,  in 
some  cases,  cast  upon  the  mortgagee  the  costs  of  a  suit  for  re- 
demption. But  until  the  mortgagee  is  actually  paid  oflp  by  his  own . 
consent,  or  by  the  decree  of  the  court,  he  retains  the  character  of  the  \ 
mortgagee,  with  all  the  rights  incident  to  it.  {Orugeon  v.  Oerrard,  j 
4  Younge  &  Coll.,  Exch.,  119-128.) 

When  a  court  of  law  undertakes  to  deal  with  this  equitable  es- 
tate it  must  do  so  upon  principles  of  equity,  and  keep  in  view 
the  relief  which  would  be  afforded  in  equity,  and  protect  the  rights 
of  the  parties  accordingly.     The  recognition  of  this  equitable  es-jj 
tate  has  been  obtained  in  courts  of  law  by  the  fiction  of  regarding)/ 
the  mortgagee,  after  his  debt  is  satisfied,  as  a  trustee  of  the  legal  [I 
estate  for  the  mortgagor.    TJntil  the  debt  is  paid,  the  legal  seisin 
of  the  mortgagee  is  not  a  mere  formal  title,  and  no  trust  will  be^ 
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raised  for  the  benefit  of  the  mortgagor  until  the  purpose  for  which 
the  mortgage  was  made  is  answered. 

It  was  stated  on  the  argument  that  the  money  due  on  the  mort- 
gage was  brought  into  court  at  the  trial.     That  fact  does  not  ap- 
pear in  the  bills  of  exceptions.     It  is  not  necessary,  therefore,  to» 
decide  whether  a  court  of  law  could  enforce  redemption  in  cases 
within  the  equity,  though  not  within  the  strict  letter  of  tl^  statute. 
The  English  courts  of  law  have  given  a  strict  construction  to  the 
corresponding  statute  of  yjSeorge  11.^  cb.  20..  and  have  held  the 
circumstances  of  the  litigation  mentioned  in  the  preamble  and  in 
the  statute  to  be  jurisdictional  facts,  which  the  court  is  not  at 
liberty  to  disregard.     {Doe  v.  Clifton,  4  Ad.  &  El.  809;  Oood-title 
V.  No'Utle,  11  Moore,  491;  Sutton  v.  Rawlings,  3  Exch.  407.) 
The  statute  should  be  strictly  construed,  and  is  not  applicable  to  any 
case  in  which  the  mortgagor  k  himself  the  actor.    It  was  designed 
to  apply  only  in  certain  cases  mentioned  in  its  preamble  and  in  the 
introductory  words  of  the  statute,  and  was  not  intended  to  sup- /J 
plant  bills  for  redemption.     The  subject  is  one  that  falls  peculiarly  * 
within  the  jurisdiction  of  courts  of  equity.     The  remedy  there  is 
complete  by  bill  for  a  redemption,  and  relief  may  be  speedily 
obtained  by  the  exercise  of  the  undoubted  power  of  the  court,  by 
the  writ  of  assistance  to  carry  into  effect  its  decree,  by  putting  the 
mortgagor  in  possession,  where  the  mortgagee  has  obtained  posses- 
sion under  the  mortgage.     (Yates  v.  Hunihly,  2  Atk.  363;  Oreen  v. 
Green,  2  Simons,  399, 406 ;  Bacon's  Ordinances  in  Chancery,  9 ;  Val- 
entine V.  Teller,  Hopk.  C.  R.  422;  Devancene  v.  Devancene,  1  Edw. 
C.  R.  272 ;  Kershaw  v.  Thompson,  4  Johns.  C.  R.  609 ;  Schenck  v. 
Conover,  2  Beas.  221;  Fackler  v.   Worth,  lb,,  395;  Thomas  v. 
De  Baum,  1  McCarter,  37 ;  2  Dan.  Chan.  Prac.  1280.) 

It  is  not,  therefore,  essential  to  the  administration  of  justice  that 
courts  of  law  should,  in  the  absence  of  the  imperative  require- 
ments of  a  statute,  entertain  a  jurisdiction  that  pertains  to  courts 
of  equity,  in  the  exercise  of  which  equities  may  arise  that  a 
court  of  law  may  be  incompetent  to  deal  with. 

There  is  no  error  in  the  rulings  of  the  court  below,  and  the 
judgment  should  be  affirmed. 
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Court  op  Appeals  op  New  York,  1880^^;^  ^o^^^  ^      /^ . 

(81  iyr.  F.  94.)  e^  ^-^   ^^^ 

Appeal  from  judgment  of  the  General  Ternl/ of  the  Sapreme  ^^^^   ^Ll 
Court,  in  the  Second  Judicial  Department,  affirming  a  judgment""^^^^"-'  ^/f^, 
in  favor  of  plaintiff  entered  upon  a  decision  of  the  court  on  trial  ^^  <V>^  «^/ 
without  a  jury. 

This  action  was  brought  to  restrain  the  defendant  from  selling 
certain  premises  m  statutory  proceedings  to  foreclose  two  mort- 
gages^ thereon  and  to  have  the  same  adjuaged  to  be  extinpuisEe5 
and  to  require  defendant  to  cancel  the  same  of  record,  on  the 
ground  that  the  amount  of  the  mortgages  was  duly  tendereiS~and 
reTusea. 

The  mortgages   were  executed   by  plaintiff.    The  mortgagees 
commenced  proceedings  to  foreclose  the  same  by  advertisement  ^5. 
under  the  statute.     Pending  the  proceedings  they  assigned  the    v^^f!^* 


mortgages  to  defendant.     Defendant  requested  one  Steers,  an  at- 
torney, to  attend  the  sale  for  him.    The  circumstances  and  the 
nature  of  the  employment,  together  with  the  occurrences  out  of       ^Zl^f 
which  the  alleged  cause  of  action  accrued,  are  set  forth  in  the 
opinion. 

Rapallo,  J.  The  uncontroverted  evidence  shows  that  Mr.  Steers, 
to  whom  the  tender  relied  upon  by  the  plaintiff  was  made. 
was  not  the  attorney  in  the  foreclosure  proceedings  nor  connected 
with  such  attorney,  nor  the  agent  of  Mr.  Morris,  except  for  the 
specific  purpose  for  which  he  was  employed;  that  his  first  and 
onlv  connection  with  Mr.  Morris  or  the  foreclosure  was  that  he 
waa  requested,  on  behalf  of  Mr.  Morris,  to  go  to  the  place  of  sale 
and  engage  an  auctioneer,  and  to  attend  the  sale  and  see  that  it  was 
properly  conducted.  It  may  also  be  inferred  from  the  testimony 
that  he  was  instructed  that  the  sale  should  be  for  cash.  It  is  con- 
ceded  by  the  respondent's  points  that  Mr.  Steers  had  no  express  ^ 
authority  to  receive  a  tender  and  that  none  was  thought  of.  Mr. 
Steers  diA  not  know  nor  was  he  informed  of  the  amount  due  for 
principal,  interest,  or  costs,  beyond  such  information  as  was  af- 
forded by  the  notice  of  sale,  nor  does  it  appear  that  he  had  any 
means  of  ascertaining  the  amount  of  the  costs.  He  was  not  empow- 
ered  to  receive  the  purchase  money,  for  this  would  be  payable  only 
on  the  execution  ot  the  deed  by  the  mortgagee.  When  he  arrived 
at  the  place  appointed  for  the  sale  he  was  presented  with  a  sum- 
mons, complaint  and  order  of  injunction  in  an  action  by  the  plain- 
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iiflf  against  Mr.  Morris,  but  declined  to  receive  or  admit  service 
thereof  on  behalf  of  Mr.  Morris,  on  the  ground  that  he  was  not 
his  attorney.  The  injunction  order  was  then  read  to  him.  It 
ordered  that  the  sale  be  upon  the  terms,  among  others,  that  not 
more  than  IQ  per  oept.  of  the  amount  bid  be  paid  down.  He 
stated,  as  testified  to  by  the  plaintiff^s  attorney,  that  he  was  in- 
fifructed  to  sell  for  cash,  and  said  that  if  he  could  not  do  that  he 
should  adjourn  the  s^ale,  and  accordingly  instructed  the  auctioneer 
ip  adjourn  the  sale  for  thirty  days.  After  he  had  announced  his 
intention  to  adjourn  the  sale,  but  before  he  had  instructed  the  auc- 
tioneer, and  as  he  was  about  doing  so,  the  alleged  tender  was 
made  by  Mr.  Tuthill,  one  of  the  plaintiff^s  attorneys,  in  the  foUow- 
ing  manner,  as  testified  to  by  Mr.  Tuthill:  Mr.  Tuthill  testifies 
that  he  tendered  to  Mr.  Steers  a  quantity  of  greenbacks,  amount- 
ing, in  fact,  to  $6,300^ and  said  to  Mr.  Steers  that  he  tendered  the, 
money  in  behalf  of  the  plaintiflf  for  the  whole  amount  due.  That 
he  did  not  state  how  much  money  there  was,  but  tendered  it,  and 
said  to  Mr.  Steers :  ^*  I  want  to  pay  the  whole  amount  if  you  will 
let  me  know  how  much  it  is,^^  and  Steers  replied  that  he  did  not 
know.  Witness  then  said:  "Will  you  take  this  money ?^^  and  he 
said  he  would  not,  and  asked  what  witness  wanted  to  pay  for,  and 
witness  said  that  he  wanted  to  pay  for  the  notes,  interest  and 
costs.  Immediately  after  this  conversation,  the  auctioneer,  under 
the  instruction  of  Mr.  Steers,  announced  the  adjournment  of  the 
sale  for  thirty  days. 

Mr.  Steers  testified  that  in  declining  to  receive  the  money  he 
stated  that  he  was  not  authorized  and  that  the  sale  was  adjourned. 
We  perceive  nothing  in  the  course  pursued  by  Mr.  Steers  indi- 
cating any  purpose  to  oppress  or  take  any  undue  advantage  of  the 
plaintiff.     By  the  adjournment  of  the  sale  the  plaintiff  was  re- 
lieved of  all  immediate  pressure,  and  ample  time  was  afforded,  if ' 
he  in  good  faith  desired  to  pay  off  the  mortgages,  to  seek  the 
proper  party  and  have  the  amount  of  interest  and  costs  ascertained. 
It  is  apparent  that  the  tender  made  was  a  complete  surprise,  and 
that  even  if  Mr.  Steers  had  authority  to  receive  payment  of  the 
mortgages  he  was  not  in  a  situation  to  do  so  at  that  time  or  plac 
It   is   by   no  means   clear  that   a   person,   not   the   attorney   i 
the  proceeding,  but  merely  casually  employed  to  superintend  a 
mortgage  sale  and  see  that  it  is  properly  conducted,  is  by  such 
employment  authorized  to  receive  the  principal  of  the  mortgage; 
.  but,  irrespective  of  that  point,  when  he  announces  that  he  is  ignor 
I  ant  of  the  amount  due  for  principal,  interest  and  costs,  and  it  is 
evident  that  he  has  not  the  means  of  information  at  hand  as  to  the 
.exact  amount,  it  would  be  in  the  highest  degree  unreasonable  to 
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hold  that  a  person  thus  situated  is  bound  to  take  the  responsibility 
of  accepting  or  refusing  a  tender,  and  that  his  refusal  discharges 
the  lien  of  the  mortgage.  Insisting  upon  the  immediate  accept^ 
ance  of  a  tender  under  such  circumstances,  and  when  the  sale  is 
about  to  be  adjourned^  indicates  rather  a  design  on  the  part  of  the 
mortgagor  to  take  an  unfair  advantage  of  the  mortgagee  than  to 
relieve  himself  from  oppression. 

Furthermore,  there  is  no  evidence  in  the  case  showing  that  the 
sum  tendered  was  the  full  amount  of  principal,  interest  and  costs. 
The  sum  tendered  is  said  to  have  been  $6,300.  The  amount  of 
principal  and  interest,  according  to  the  notice  of  sale,  was  $6,150 
and  upwards.  What  was  the  amount  of  the  costs  in  no  manner 
appears  in  the  case.  To  this  point  it  is  answered  that  Mr.  Steers 
did  not  object  that  the  amount  tendered  was  insufficient,  and  that 
the  plaintiff  was  ready  to  pay  whatever  amount  was  due.  But 
Mr.  Steers  did  state  that  he  was  ignorant  of  the  amount,  and  he 
did  not  occupy  such  a  relation  to  the  case  that  it  could  be  presumed 
that  he  knew  or  that  it  was  his  duty  to  know  the  precise  amount. 

Neither  does  it  appear  that  any  specific  amount  was  tendered. 
The  plaintiff's  witness,  Mr.  Tuthill,  exhibited  a  quantity  of  bills, 
but  he  admits  that  he  did  not  name  the  amount,  though  he  asked 
Mr.  Steers  to  count  them,  and,  taking  the  whole  evidence,  it  is  not 
clear  that  Mr.  Tuthill  offered  to  nav  the  whole  amount  he  had  in 


his  hand,  if  it  exceeded  the  amount  due.     When  asked  what  he 
wanted  to  pay,  he  replied,  "  the  notes,  interest  and  costs."     He  had 
previously  said  that  he  wanted  to  pay  the  whole  amount  if  Mr. 
Steers  would  let  him  know  how  much  it  was,  and  Steers  had  told 
him  he  did  not  know.     The  fair  construction  of  this  testimony  I 
If  is  that  he  desired  to  pay  the  amount  due  only,  and  before  pay-  I 
ing  desired  to  be  informed  of  the  amount,  but  that  the  person  to* I 
whom  he  applied  had  not  the  means  of  giving  the  information.  ' 

We  are  of  opinion  that  the  plaintiff  failed  to  make  out  a  tender  1 
to  the  defendant  and  a  refusal  which  discharged  the  lien  of  the! 
mortgage.     In  view  of  the  serious  consequences  resulting  from 
the  refusal  of  such  a  tender,  the  proof  should  be  very  clear  that  it 
was  fairly  made  and  deliberately  and  intentionally  refused  by  the 
■*^'     ■■— —      J*  jnortgagee,  or  some  one  duly  authorized  by  him,  and  that  suffi-l 
l>     Jj  S^ncient  opportunity  was  afforded  to  ascertain  the  aniouni;  due.     Atf 
^j^jL  yJL^  •   / '  all  events,  it  should  appear  that  a  sum  was  absolutely  and  uncon-| 
^P^  I  '  ditionally  tendered  sufficient  to  cover  the  whole  amount  due.     Th^j 

i  burden  of  that  proof  is  on  the  party  alleging  the  tender. 

tut  even  if  a  sufficient  tender  had  been  made  out,  this  action 
could  not,  in  our  judgment,  be  maintained.  Although  the  au- 
thorities cited  sustain  the  proposition  that  when  a  tender  has  been/ 
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duly  made  of  the  full  amount  due  it  will  discharge  the  lien  and  be  [J 
a  good  defense  against  its  enforcement,  without  the  tender  being  I j 


I 


kept  good,  yet  we  are  clearly  of  opinion  that  i_t  should  be  kept  good 
in  order  to  entitle  the  mortgager  to  the  affirmative  relief  which  he 
seeks  m  this  action  and  which  the  judgment  awards  him,  viz.,  the 
extinguishment  of  the  mortgage.  A  party  coming  into  equity  for 
affirmative  relief  must  himself  do  equity,  and  tms  would  require 
that  he  pay  the  debt  secured  by  the  mortgage,  and  the  costs  and  in- 
terest  at  least  up  to  the  time  of  the  tender.  There  can  be  no  pre- 
tense of  any  equity  in  depriving  the  creditor  of  his  security  for  his 
entire  debt  by  way  of  penalty  for  having  declined  to  receive  pay- 
ment when  offered.  The  most  that  could  be  equitably  claimed 
would  be  to  relieve  the  debtor  from  the  payment  of  interest  and 
costs  subsequently  accruing,  and  to  entitle  him  to  this  relief  he 
should  have  kept  his  tender  good  from  the  time  it  was  made.  If 
any  further  advantage  is  gained  by  a  tender  of  the  mortgage  debt 
it  must  rest  on  strict  legal  rather  than  on  equitable  principles. 
The  circumstance  that  a  security  has  become  or  is  invalid  in  law, 
and  could  not  be  enforced  even  in  equity^  does  not  entitle  a  party 
to  come  into  a  court  of  equity  and  have  it  decreed  to  be  surren- 
dered or  extinguished  without  paying  the  amount  equitably  owing 
thereon.  Even  securities  void  for  usury  would  not  be  cancelled 
by  a  court  of  equity,  without  payment  of  the  debt  with  legal  inter- 
est, until,  by  statute,  it  was  otherwise  provided.  This  statute  does 
not  change  the  general  principle  of  equity,  but  on  the  contrary 
recognizes  it,  by  excepting  cases  of  usury  from  its  operation.  On 
this  ground,  even  if  the  alleged  tender  could  be  sustained,  the  plain- 
tiff was  not  entitled  to  a  decree  for  the  unconditional  extinguish- 
ment of  the  mortgage. 

We  are  of  opinion,  however,  as  already  stated,  that  no  sufficient 
tender  was  shown,  and  that  on  both  grounds  the  judgment  should 
be  reversed  and  a  new  trial  ordered,  costs  to  abide  the  event. 

All  concur. 

.  Judgment  reversed.^ 

^^  Werner  v.  Tuoh,  127  N.  Y.  217  {ISdl)^ NelaoryY.  Loder,  132  N.  Y.  288-^SjLu^  i^ 
'(1892),  Cowles  v.  Marhte,  37  Mich.  158   { \S7 7 )\^accord.     But  see  MoytM- 
han  v.  Moore,  9  Mich.  9  (1860)  and  McClella/n  v.  ijo^fin,  93  Ind.  456  (1883)» 
contra. 
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Sbotion  II.    Othsb  Dibchabob  09  Dbbt. 


SPEARS  V.  HARTLY. 

CouBT  OF  Common  Pleas,  1800. 

{d  Espinasse,  81.) 

Thifl  was  an  action  of  trover,  for  a  log  of  mahogany.     *^A^, 

The  defendant  was  a  wharfinger,  and  claimed  a  lien  on  it^  as  well 
for  the  wharfage  as  for  the  balance  of  a  general  account^  which 
balance  was  due  in  tli'e  yasr  1790 :  under  wnich  lien  he  justified  a 
right  to  retain  it. 

Best,  Serjeant,  for  the  defendant,  contended  that,  admitting  the 
defendant  might  claim  a  lien  for  the  wharfage  due  on  a  particular 
article,  he  was  not  entitled  to  such  lien  for  the  balance  of  a  general 
account. 

Lord  Eldon,  referring  to  the  case  of  Naylor  v.  Mangles,  ante,  1 
vol.  109,  said :  This  point  has  been  ruled  by  Lord  Kenyon,  that  a/1 
wharfinger  has  a  lien  for  the  balance  of  a  general  account,  and|| 
considered  as  a  point  completely  at  rest ;  I  shall,  therefore,  hold  itV 
as  the  settled  law  on  the  subject  that  he  has  such  a  lien  as  is  claimed)! 
in  the  present  case. 

Best  then  contended  that  it  appeared  that  the  balance  which  the 
defendant  claimed  to  be  due,  and  under  which  he  entitled  himself 
to  a  lien,  had  accrued  in  the  year  1790,  and  so  was  barred  by  the 
statute  of  limitations :  the  debt  being  therefore  discharged  by  opera- 
tion of  law,  the  defendant  could  not  be  entitled  to  any  lien  by  vir- 
tue of  it."" 

Ix)RD  Eldon  :  If  what  has  been  stated  by  the  defendant's  coun- 
sel  be  law,  that  the  debt  is  discharged  by  the  operation  of  the  stat- 
ute of  limitations,  no  lien  could  be  obtained  by  reason  of  it :  but  the 
debt  was  not  discharged ;  it  was  the  remedy  only.  I  am  of  opinidn 
that  though  the  statute  of  limitations  has  run  against  a  demand, 
if  the  creditor  obtains  possespion  of  goods  on  which  he  has  a  lien 
for  h  general  balance,  he  may  hold  them  for  that  demand  bv  virtue 
of  the  lien.     In  this  case  the  defendant  had  a  subsisting  demand 
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when  the  goods  came  to  his  possession ;  and  I  am  of  opinion  he  may 
enforce  it  by  the  lien  which  the  law  has  given  him  for  his  general 
balance. 

Verdict  for  the  defendant. 
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High  Court  of  Chancery,  1830. 

(2  nu&&.  &  Myl.  76.) 

A  creditor  who  had  a  mortgage  security,  for  his  debt  had  sned  the 
debtor,  and  taken  him  in  execution.  The  debtor  afterwards  took 
the  benefit  of  the  Insolvent  Act. 

Dn  an  exception  to  the  Master's  report,  the  question  was  raised 
^whether  the  debt  was  not  satisfied  by  the  body  of  the  debtor  having 
been  taken  in  execution,  so  as  to  extinguish  the  lien  of  the  creditor 
on  the  land.  - 

Mr.  Treslove  and  Mr.  Martin,  in  support  of  the  exception. — In 
Bamdby's  Case,  1  Strange,  653,  it  was  held  that  a  creditor  who  had 
taken  the  body  of  his  debtor  in  execution  could  not  be  a  petitioning 
creditor  to  sustain  a  commission  of  bankrupt,  because  the  body  of  the 
debtor  being  in  execution  was,  in  point  of  law,  a  satisfaction  of  the 
debt.  If  the  debt  be  absolutely  satisfied,  how  can  the  creditor  claim 
further  satisfaction  r*  J^o  instance  can  be  adduced  in  which  a  mort- 
gagee having  taken  the  body  of  the  mortgagor  in  execution  for  the 
mortgage  debt,  has  gone  on  to  foreclose.  The  principle  of  the  court 
is,  that  a  mortgagee,  though  he  may  have  recourse  to  all  his  reme-  • 
dies,  cannot  have  a  double  satisfaction.  If  he  forecloses  and  sells 
the  estate,  he  will  not  be  permitted  afterwards  to  sue  on  the  cov- 
enant for  the  deficiency.  {Perry  v.  Barker,  13  Ves.  198;  Tooke  v. 
Hartley,  2  Bro.  C.  C.  125.) 

Mr.  Wilhraham,  contra. 

The  Master  of  the  Rolls  [Sir  John  Lbach]  said  he  did  not 
remember  to  have  heard  it  ever  suggested  that  a  mortgagee,  by  pro- 
ceeding to  execution  against  the  body  of  the  debtor^  released  his 
interest  in  the  land ;  and  he  overruled  tne  exception.       ~ 
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BRINCKERHOFF  V.  LANSING.      Ci^J,   y  m^.     ^^ ' 

Court  op  Chancery  op  New  York,  1819.  f^^^^^  pT^!^ 

(4  Johns.  Ch.  .65.)  ^  j,^^^    ^^ 

Bill  filed  February  4th,  1812,  by  John  BrinckerhoflE,  Nathan  A<»^-^^«*^' 
Morey,  and  Aaron  Wilcox  against  Levinus  Lansing,  Otis  Bates,  and  t^  f<aj^   V^ 
James  Adams  to  restrain  defendants  from  selling  certain  premises  ^        ^^ 


in  Lansingburgh  nnder  a  ^.  /a.  levied  thereon  by  defendant  Lan-  ^    l/9u^<JL 
sing,  or  under  a  power  of  sale  contained  in  a  mortgage,  exe-   m,  .  f^t/^ 
cuted  September  2,  1302,  by  defendant  Bates  to  said  Lansing,  to  U    ^     ^n 
secure  the  latter  against  loss  on  a  note  endorsed  by  him  for  Bates.  ^J^^*^    ^,,  \ 
The  plaintiffs  claim  title  to  the  property  in  question,  and  allege  ^"^  w 
that  on  April  3d,  1806,  a  judgment  by  confession  was  entered  up  U/^f^     ^ 
against  defendant  Bates  in  favor  of  defendant  tiansing  to  indem-^TtC^^^-^ 
nify  him  as  such  endorser,  and  that  the  note  or  notes^  to  secure  >v#^>4  ~tf^ 
which  the  mortgage  was  given,  were  afterwards  discharged     The  (^    ''fxM^ 
otiier  material  facts  are  given  in  the  opinion.*  j  ^^ 

The  Chancellor  [Kent]  :  The  claims  of  the  three  plaintiffs  \  ^"^^^ ' 
are  entirely  separate  from  each  other,  and  rest  on  distinct  grounds,  ft^***-    ^-^ 

1.  The  plaintiff  Wilcox  claims  as  a  purchaser  under  the  defend-  ^^^i^pfJ  t, 
ant  Bates,  and  seeks  to  be  relieved  from  the  operation  of  a  judgment  ^ypt^A^iu^u 
of  1806,  against  Bates,  in  favor  of  the  defendant  Lansing.  The  ->>>^  ^^J 
counsel  for  the  defendant  Lansing  admitted  at  the  heanng  that        ^ 

the  judgment  complained  of  was  satisfied ;  consequentlyt  the  plain-  viL  ^^^^^ 
tiff  Wilcox  is  entitled  to  the  relief  sought  bFlhe  bilK  and  to  have^i^-^yC^  //)( 
the  defendant  Lansing  perpetually  enjoined  froni  any  proceeding  mJLmj  ^J  \ 
upon  that  juggmenE  ine  piaintiti!  HrinckerhoA  also  seeks  the  ^}f^  T''^ 
same  relief/ and  is  entitled  to  tSe  same  remedy  in  respect  to  that>*>^yX  C«/« 
judgment.  (^^**  ^ 

2.  The  plaintiff  Morey  claims  title  to  a  lot  in  Lansingburgh, 

under  a  purchase  upon  execution  against  John  Morey,  who  held 

under  a  lease  of  the  defendant  Bates,  given  in  1804,  and  he  seeks  to     iutb^^^  ^ 
be  relieved  against  the  operation  of  a  mortgage  covering  the  same   (fji^  |i^ 
lot,  and  given  by  Bates  to  the  defendant  Lansing  in  1802.*  cA^^w</•^ 

3.  This  case^  theUy  turns  wholly  upon  the  question  whether  the  (  i  iA^JljL\ 
mortgage  of  1802,  from  Bates  to  Lansing  was,  at  the  time  of  filing  1^.        /li 

*Thi8  short  statement  of  facts  is  condensed  from  the  pleadings  set  forth  ^V  ^9^  ^^ 
in  the  report.  Qj^  uJmX 

■The  opinion  relating  to  the  claim  of  this  plaintiff,  viz.:  that  defendant  I     %^/  ' 

Lansing  is  estopped  by  his  dealings  with  this  plaintiff  from  setting  up  t!ie/  tA*C^4'^*^j 
mortgage  as  to  him,  is  omitted.  The  learned  Chancellor  reaches  the  con-/  ^i^iju^'L^'iM 
elusion  that  there  is  no  estoppel.  ^  J 
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the  bill^  to  be  deemed  a  valid  subsisting  mortfi;ape  for  any  part  of  | 
the  debt  originally  secured  by  it.  In  this  question  the  plaintiffs 
jrinckerhoff  and  Morey  are  equally  interested,  for  they  both  hoid^ 
T)y  purchase  under  Bates,  parts  of  the  land  covered  by  Lansing^ 
mortgager 

Iocs"  not  appear  to  me  that  the  claim  under  this  mortgage 
ought  to  be  affected  by  other  transactions  totally  distinct  from  it; 
any  fraudulent  pretensions  of  Lansing,  under  either  of  his  judg- 
ments, are  not  to  destroy  his  rights  under  the  mortgage;  it  must 
£tand  and  be  investigated  upon  its  own  merits. 

There  is  no  doubt  of  its  having  been  a  fair,  valid  mortgage  in 
the  beginning,  and  given  to  indemnify  Lansing,  as  endorser  oT^ 
note  drawn  by  Bates  for  1,500  dollars.  The  only  proper  inquiry 
now  is.  Has  Lansing  been  injured^  and  is  he  entitled  to  any  indem- 
nitv  for  the  injury  he  received  bv  means  of  that  note? 

The  proviso  in  the  mortgagewa8,that  Bates  was  to  pay  to  Lansing 
1,500  dollars  with  interest,  "  according  to  the  condition  of  a  certain 
bond,  or  writing  obligatory,  bearing  even  date  therewith,  executed 
by  Bates  to  Lansing  as  a  collateral  security."  The  bond  here  re- 
ferred to  was,  according  to  the  conditiou  of  it,  ^^  to  pay  1,500  dol- 
lars, with  lawful  interest,  on  or  before  the  7th  of  March,  1803,  or 
keep  the  defendant  L.  harmless,  and  pay  up  the  note  endorsed  by; 
the  defendant  L.  for  the  defendant  3.,  in  the  Farmers'  Bank,  when 
the  same  should  be  called  for.'' 

Tbe  note  referred  to,  in  tlie  condition  of  the  bond,  was  of  the 
same  date  with  the  bond  and  mortgage,  ana  was  for  1,500  dollars, 
payable  in  fifty-six  days,  and  discounted  at  the  !f armers'  Bank,  in 
favor  of  Bates.  It  appears  by  the  testimony  of  L.  I.  Tillman  that 
the  note  was  renewed  at  the  end  of  the  fifty-six  days  by  a  new  note 
made  and  endorsed  in  like  manner,  and  so  it  continued  to  be  re- 
newed toties  Quoties,  for  a  number  of  years.  The  calls  were  all 
paid,  from  time  to  time,  by  Bates,  and  the  sum  was  reduced  grad_- 
ually,  at"times,  to  900  dollars,  to  700  dollars^  to  600  dollars,  and 
at  one  time  to  400  dollars,  and  then  it  was  raised  again,  on  the  re-_ 
newal,  to  1,000  dollars^  and  at  one  time  to  1,300.  The  debt  of 
1802  was  kept  alive  in  the  bank  by  these  constant  renewals  and 
alternate  variations  in  the  sum  until  the  8th  of  October,  1811, 
when  the  sum  was  reduced  to  720  dollars,  ancTthe  note  then  alive, 
and  for  that  sum,  was  protested  for  non-payment  This  catastro- 
phe put  a  stop,  according  to  the  usual  mercantile  phrase,  to  the 
running  of  the  note  in  the  bank,  and  the  drfendant  Lansing,  as 
endorser,  was  obliged  to  take  up  and  pay  the  note,  which  he  did 
by  a  note  of  his  own,  as  drawer,  endorsed  by  the  defendant  Adams.       C(jfi 

I  see  no  good  reason  why  the  bond  and  mortgage  should  not  f|| 
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stand  as  an  indemnity  and  security  for  the  720  dollars,  which 
Lansing  was  thus  obliged  to  pay.  ^ 

The  bond  was  intended  as  an  indemnity  against  the  bank  debtJ 
originally  created  by  the  loan  upon  the  note  for  1,500  dollars,  sot 
long  as  that  bank  debt  should  continue,  under  the  customary  re-| 
newals  and  fluctuations  in  the  amount.  The  1,500  dollars  were^ 
by  the  bond^  made  payable  in  six  months ;  this  fact  shows  that  the 
parties  contemplated  a  continuation  of  the  debt  beyond  the  fifty- 
six  days,  for  which  the  original  note  was  made  payable.  It  was 
evidence  of  an  expectation  that  the  note  was  to  be  repeatedly  re- 
newed. The  other  part  of  the  condition  of  the  bond,  that  the  de- 
Ij  f endant  Bates  was  to  pay  the  note  in  the  bank  '^  when  the  same 
11  should  be  called  for,''  shows,  also,  the  like  expectation.  Instead  of 
fixing  at  the  precise  period  when  the  first  note  was  made  payable,, 
as  would  have  been  done  in  any  other  case,  the  parties  adopt  the 
loose  commercial  phrase  applicable  to  a  note  running  in  the  bank, 
and  evidently  allude  to  the  calls  for  partial,  and  for  final  payment,. 
to  be  made  on  the  part  of  the  bank.  There  is  no  doubt  that  this] 
I  construction  of  the  instrument  is  according  to  its  true  meaning;! 
and  the  mortgage  continued  a  subsisting  and  valid  security  so  lon| 
as  the  debt  created  in  September,  1802,  was  kept  alive  in  the  bank,.| 
either  in  whole  or  in  part,  by  these  customary  renewals.  The  mort- 
gage, with  its  accompanying  bond,  fairly  disclosed  the  nature  of 
this  continuing  security,  and  no  imposition  was,  or  could  have  been, 
practised  upon  any  subsequent  purchaser  or  mortgagee  who  would 
be  at  the  pains  to  examine  into  the  state  of  the  debt  disclosed  by 
the  bond  and  mortgage.  The  mortgage  itself  disclosed  the  nature 
of  the  debt  secured  by  the  bond,  when  it  stated  that  the  bond  was 
taken  as  a  collateral  security.  Such  a  security  for  such  a  debt  might 
subsist  indefinitely ;  but  what  concern  has  the  purchaser,  or  subse- 
quent encumbrancer,  with  the  nature  of  the  security,  provided  there 
be  no  false  lights  held  out^  and  he  be,  by  the  registry,  timely  and 
duly  informed  of  the  character  of  the  lien  ? 

The  only  objection  of  any  force  to  the  validity  of  the  mortgage- 
as  a  security  for  these  renewed  notes  is,  that  the  notes  were  occa- 
sionally increased,  which  might  seem  to  be  so  far  the  creation  of  a, 
new  debt.  But  I  apprehend  such  an  occasional  increase  of  the 
debt,  on  the  periodical  renewal,  provided  the  debt  was  kept  within 
its  original  limits,  did  not  change  the  character  of  the  debt  or  affect  | 
the  security.  It  is  not  so  understood  in  the  commercial  world,  and 
was  not  BO  intended  by  the  parties  to  the  mortgage ;  and  an  increase 
of  the  sum  on  a  renewal  was  no  more  than  a  return  of  some  of  the 

(calls  made  on  the  former  renewals.     The  identity  of  the  debt  re- 
mained, so  as  to  preserve  the  relation  between  that  and  the  pledge^ 
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It  would  be  dangerous  and  unjust,  as  between  the  parties,  not  to  /I 
allow  the  whole  note  so  renewed  to  come  under  the  protection  of  the  M 
mortgage.     There  was  nothing  here  like  the  novation  of  the  civil 
law.     There,  was  no  new  debt  created  differing  in  quality  or  char- 
acter, or  relation  or  security.     It  was  according  to  mercantile  and 
bank  usage  (in  reference  to  which  the  bond  and  mortgage  were 
given)  a  renewal  or  continuation  of  the  same  debt,  under  the  samel 
circumstances,  and  subject  only  to  those  fluctuations  in  amount! 
which  are  customary  in  such  bank  operations.^ 

I  shall,  therefore,  decree:  1.  A  perpetual  injunction  in  favor^ 
of  the  plaintiffs  B.  and  W.  against  any  execution  or  other  proceed*  I 
ing,  on  the  judgment  confessed  by  Bates  to  Lansing,  and  docketed  [ 
on  the  3d  of  April,  1806,  and  that  entry  of  satisfaction  of  record  J 
of  that  judgment  be  made  by  the  defendant  Lansing. 

2.  That  unless  the  plaintiffs  B.  and  M.,  or  one  of  them,  bring 
into  court  and  deposit  with  the  register,  for  the  use  of  the  defend- 
ant L.,  within  thirty  days,  the  sum  of  720  dollars,  together  with 
lawful  interest  thereon  from  the  8th  day  of  October,  1811,  unto 
the  day  of  bringing  in  the  same,  the  injunction  heretofore  issued, 
in  respect  to  any  proceeding  under  the  bond  and  mortgage  in  the 
pleadings  mentioned,  be  thereafter  dissolved,  so  far  as  to  allow  the 
defendant  L.  to  demand  and  collect  under  it,  or  by  virtue  of  it, 
the  sum  of  720  dollars,  with  interest  from  the  8th  day  of  October, 
1811,  until  the  money  shall  be  paid  and  the  costs  and  charges  of  all 
necessary  proceedings  thereon. 

3.  That  the  bill,  as  to  the  defendant  B.,  be  dismissed,  and  that  \ 

unless  the  plaintiffs  B.  and  M.  shall  within  thirty  days  elect  to  pro-  I   r)   v^  /  \i 
ceed  against  the  defendant  A.,  to  enforce  his  proportion  (if  any)  I  ^*'**^^^^^  • 
of  contribution  to  the  said  debt  and  interest  so  declared  due  to  the  [ 
defendant  L.,  and  give  notice  of  such  election  to  the  solicitor  for  J 
the  defendant  Adams,  that  then  the  bill  as  to  him  shall  stand  dis-  -^ 
missed.* 

Decree  accordingly. 


<=tS^iA^^ 


^The  rest  of  the  opinion,  relating  to  other  aspects  of  the  controversy 
between  the  parties,  is  omitted. 

^Choteau  v.  Thompson,  3  Oh.  St.  424  (1854) ;  McOuire  v.  Van  Pelt,  55 
Ala.  344  (1876),  accord.    But  see  Jamagan  v.  Oavnes,  84  111.  203  (187fiK 
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BUTLER  v.  MILLER     Vie-^i^    1*^ 


CouBT  OF  Appeals  of  New  Xovs/i^S^' 


(1  N.  Y.  496.)  —ttiJi,     J^  ^  /fuOU, 

'  This  was  an  action  of  trover  brought  in  the  Supreme  CJourt^ 
by  Butler  and  Vosburgh  against  Miller  for  a  number  of  horses^ 
cattle  and  hogs,  and  a  quantity  of  farming  utensils,  and  other 
property.     The  cause  was  first  tried  before  Cushman,  late  Cir- 
cuit Judge,  at  the  Columbia  Circuit,  in  September,  1843,  when  '^|**'^*5^ 
a  verdict  was  had  for  the  plaintiffs,  which  was  set  aside  by  the  JU4dh  V^ 
Supreme  Court  and  a  new  trial  ordered.     (See  1  Denio,  407.) 
A  second  trial  was  had  before  Parker,  Circuit  Judge,  in  March, 
1846,  and  on  that  trial  the  case  was  as  follows : —  vy  -^ 

The  plaintiffs  p[ave  in  evidence  a  chattel  mortyt^e  upon  the  V  y    ^* 
property  m  question,  executed  to  them  by  one  Abraham  B.  Y^Q;  I  ^  ^fT" 
dergoel,  dated  April  19^  184g,  which  had  been  duly  filed  in  the  \>^jjt<i*v^* 
proper  town  clerk's  office,    ^the  instrument  recited  that  Vander-  'Tg/'       iu^ 
poel  was  indebted  to  the  plaintiffs  in  the  sum  of  $498.72,  being  ^     -^ 
the  amount  of  three  jpromissory  notes  made  by  Vanderpod,  and  /     -  /   y 


held  by  the 


of  three  Dromissory  notes  made  by  Yanderpod,  and  /    ,  / 
plaintiffs,  and  the  mortgage  was  to  become  void  if  ^  ^f^ 


Yanderpoel  should  pay  the  debt  by  the  first  day  of  October  then  0if  Ct^^^ 
next.    Evidence  was  given  tending  to  show  a  just  consideration-  ^J^^    /I 
for  the  notes.     At  the  time  the  mortgage  was  given  the  property     -if-_    L 
was  on  the  farm  of  the  mortgagor,  and  was  used  by  one  Mosher,     ^ 
who  worked  the  farm  on  shares,  under  an  agreement  by  which  CXl 
Yanderpoel  was  to  furnish  teams,  stock  and  utensils.     After  the    ^^   *^^ 
mortgage  was  fiven  the  property  remained  on  the  farm,  and  was  ^^^T^fc^^-nA 
used  asJbefoifi.     On  the  15th  day  of  July.  1842,  the  defendant,  as    ^jjL  1L^ 

of  Columbia,  sold  tne  property  in  question  ^-'    ^^^^^ 


sheriff  of  the  county  of  Columbia,  sold  the  property  in^uestion  by  ^.Jjuil 
virtue  of  an  execution  against  Vanderpoel/ in  favor  of  the  Lafay-  *^  tTLl 
ette_Bank.  which  was  delivered  to  the  sheriff  on  the  5th  of  May,  Tt"C#*H«l 


1842.     The  evidence  tended  to  show  that  the  pjaintiffs  asserted    /iZicuhi^ 
their  clg^TT),  ^^^dff  ^^^  mnrfgrngc  at  the  sale,  and  forbid  the  sale.  ^   9l^  ^  * 


execution  thereon  was,  by  Yanderpoel's  consent,  issued  immedi- 
ately to  one  of  the  deputies  of  the  sheriff  aforesaid.     It  was  also 
proved,  after  objection  duly  made  and  exception  by  the  defendant's 
counsel,  that  it  was  agreed  between  the  plaintiffs  and  Yanderpoel M 
that  the  judgment  should  "be  taken  as  collateral  to  the  mortgage,  ^j 
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The  plaintiffs'  execution^  soon  after  it  was  isgued,  was  levied  upon 
the  property  in  question,  and  the  property  was  advertised  for  sale 
both  under  that  execution  and  the  one  above  mentioned  m  favor  of 
the  Lafayette  Bank, 

It  also  appeared  that  after  the  sheriff's  sale  above  mentioned 
the  plaintiffs  made  a  motion  in  the  Supreme  Court  for  an  order 
requiring  the  defendant,  as  such  sheriff,  to  apply  the  proceeds  of 
the  sale  on  the  judgment  and  execution  in  their  favor.  This  mo- 1 
tion  was  based  upon  an  allegation  that  the  execution  of  the  Lafay-( 
ette  Bank,  when  first  delivered  to  the  sheriff,  was  directed  to  the 
sheriff  of  the  county  of  Hudson  (there  being  in  fact  no  such 
county),  and  that  the  error  was  corrected  and  the  execution  re- 
delivered to  the  sheriff  after  the  execution  of  the  plaintiffs  was 
issued.     The  motion  was  denied  with  costs. 

The  defendant's  counsel  requested  the  Circuit  Judge  to  decide 
and  charge  the  jury :  ,  1.  That  the  mortgage  under  which  the  plain- 
tiffs  claimed  was  fraudulent  and  void  as  against  the  judgment  and 
'execution  of  the  Lafayette  Bank.  2.  That  the  judgment  taken  by 
the  plaintiffs  on  the  7th  of  May,  1842,  for  the  same  notes  secured 
by  the  mortgage,  merged  the  notes  and  extinguished  the  lien  of 
the  mortgage.  3.  That  the  issuin^^  of  execution  upon  that  judg- 
ment, the  Jevy  upon  the  mortgaged  property,  and  the  motion  to 
the  Supreme  Court  to  have  the  proceeds  of  the  sheriff's  sale  appli 
upon  that  execution,  were  severally  acts  inconsistent  with  any  claim 


tmder  the  mortgage,  and  destroyed  all  right  to  assert  any  such 
claim. 

The  Circuit  Judge  ruled  that  the  question  of  fraud  was  one  of 
fact  for  the  jury  to  decide.  That  the  judgment  was  not  a  merger 
or  extinguishment  of  the  mortgage,  if  it  was  taken  as  collateral 
merely ;  if  not  so  taken,  then  that  it  was  a  merger.  Upon  the  3d 
*  proposition  he  refused  to  charge  as  requested.  The  deiendant  ex- 
cepted^ and  the  jury  gave  their  verdict  for  the  plaintiffs!  The  de- 
fendant moved  in  the  Supreme  Court  ^or  a  new  trial  i>n  bill  of  ex- 
,>ceptions,  which  was  granted  by  that  court.  The  plaintiffs  appealed 
to  this  court  under  the  judiciary  act  of  December,  1847. 

Johnson,  J.  The  question  of  the  bona  fides  of  the  mortgage 
was  properly  submitted  to  the  jury,  and  their  verdict  in  favor  of 
the  honesty  and  fairness  of  the  transaction  is  conclusive  according 
to  all  the  cases  since  Smith  v.  AcJcer,  23  Wend.  653. 

The  Circuit  Judge  was  requested  to  charge  the  jury  that  the 
subsequent  judgment  on  the  notes  operated  as  a  merger  of  the 
notes  and  consequently  avoided  the  mortgage.  The  Judge,  how- 
ever, charged  that  the  judgment  did  operate  as  a  merger  of  the 
notes  and  mortgage  unless  it  was  satisfactorily  shown  that  the 
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(judgment  was  taken  as  collateral  to  the  mortgage,  in  which  case 

/  it  was  not  a  merger. 

The  charge  upon  this  point  was  in  strict  accordance  with  the 
rule  laid  down  by  the  Supreme  Court  (1  Denio,  407)  when  this 
cause  was  before  it  on  a  former  trial,  and  mu»t  be  regarded  as  cor- 
rect unless  that  court  was  then  in  error  as  to  the  true  rule  upon 
the  subject.^ 

It  may,  perhaps,  well  be  doubted  whether  the  judgment  was  a 
security  of  a  higher  nature  than  the  personal  mortgage;  and,  even 
if  it  were,  whether  it  would  operate  to  extinguish  the  mortgage 

land  divest  the  mortgagees  of  the  title  they  had  acquired  under  it. 

I  It  will  scarcely  be  contended  that  in  case  the  notes  in  question  had 
been  secured  by  a  mortgage  upon  real  estate,  a  judgment  upon  them 
would  have  extinguished  such  mortgage.  And  yet  a  mort, 
upon  real  estate  is  a  mere  security  and  incumbrance  upon  the  land 
and  gives  the  mortgagee  no  title  or  estate  therein  whatever.  Where- 
as a  personal  mortgage  is  more  than  a  mere  security.  It  is  a  sale 
of  the  thing  mortgaged,  and  operates  as  a  transfer  of  the  whole 
legal  title  to  the  mortgagee,  subject  only  to  be  defeated  by  the  full 
performance  of  the  condition.  And  if  it  be  conceded  that  a  judg- 
ment upon  the  original  indebtedness  would  not  extinguish  a  col- 
lateral security  for  its  payment  upon  real  estate,  I  do  not  see  how 
it  could  divest  a  title  to  personal  property  acquired  by  purchase. 

I  A  vested  legal  title,  whether  in  real  or  personal  property,  is  the 
highest  of  all  securities — certainly  higher  than  the  mere  lien  of| 
a  judgment  upon  land,  or  the  right  of  a  plaintiff  to  personal  prop- 
erty acquired  by  levy  under  an  execution. 

Although  it  is  clear  that  the  notes  were  merged  in  the  judgment 
by  operation  of  law,  it  does  not,  as  I  think,  certainly  follow  that 
all  the  collateral  securities  would  be  extinguished.     The  debt  is 

I  not  yet  satisfied.  The  notes  may  have  been  cancelled,  but  the  debi 
was  not,  and  until  that  is  done  it  seems  to  me  that  all  mere  collat- 
eral securities,  whether  upon  real  or  personal  property,  should  be 
allowed  to  stand,  especially  titles  to  property  acquired  under  instru- 

*"  If  then  the  judgment  was  intended  aa  a  collateral  eecurity  to  the  noteaJ 
and  mortgage  before  executed,  it  would  be  clear  that  the  notes  and  mortgage] 
were  not  merged  in  or  extinguished  by  the  judgment,  but  remained  a  valid  i 
conveyance  under  which  the  plaintiffs  could  make  title  to  the  proper^ 
mortgaged  and  sustain  their  action.     [But]    the    judgment,  which    is  a 
higher  security    than  the  notes  and    mortgage,  or  either    of  them,  was 
between  the  same  partiesi     It  was,  so  far  as  the  plaintiffs,  the    mort- 
gagees, are  concerned,  for  the  same  debt,  and  this  appears  on  the  facev 
of  the  securities.   ^Does  not  the  law  presume  that  the  judgment  was  taken! 
in  satisfaction  of  the  original  debt?     I  am  of  opinion  that  it  does.*' — Fm^ 
Jewett,  J^  in  opinion  in  the  Supreme  Court  (pp.  41^  419). 
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Iments  where  the  parties  stand  in  the  relation  of  vendor  and  pur- /I 
,  ohaser  without  fraud.    The  rule  that  security  of  a  higher  nature  ex- 
tinguishes inferior  securities  will  be  found,  I  apprehend,  only  to 
apply  to  the  state  or  condition  of  the  debt  itself,  and  means  no 
more  than  this — that  when  an  account  is  settled  by  a  note,  a  note 
changed  to  a  bond,  or  a  judgment  taken  upon  either,  the  debt  as 
to  its  original  or  inferior  condition  is  extinguished  or  swallowed  up 
in  the  higher  security;  and  that  all  the  memorandums  or  securities 
by  which  such  inferior  condition  was  evidenced  lose  their  vitality. 
It  has  never  been  applied,  and  I  think  never  should  be,  to  the  ex-  II 
tinguishment  ot  distinct  collateral  securities,  whether  superior  or  /( 
inferior  in  degree.     These  are  to  be  cancelled  by  satisfaction  of 
the  debt  or  voluntary  surrender  alone.     This  most  obvious  and 
rational  distinction  seems  to  have  been  overlooked  by  the  Supreme 
Court  in  the  opinion  to  which  I  have  referred. 

It  is  unnecessary,  however,  to  decide  the  question  here  discussed, 
as  it  was  put  to  the  jury  substantially  to  find  whether  it  was  agreed 
or  intended  by  the  parties  in  entering  up  the  judgment  to  cancel 
the  mortgage;  and  I  admit  that  if  such  had  been  the  agreement 
and  intention,  there  was  sufficient  consideration  to  support  it,  and 
that  the  mortgage  must  have  yielded  to  the  superior  force  of  the 
agreement,  whether  express  or  implied. 

The  jury  have  determined  by  their  verdict  that  the  parties  to 
the  mortgage  did  not  intend  to  cancel  it,  and  that  notwithstanding 
the  judgment  it  remained  a  valid  subsisting  security. 

Thus  far,  then,  it  seems  to  be  established  by  the  verdict  that,  at 
least  up  to  the  time  of  the  execution  being  placed  in  the  hands  of 
the  sheriff  by  the  plaintiffs,  the  mortgage  was  a  valid  instrument  in 
their  hands,  and  vested  in  them  the  legal  title  to  all  the  property 
it  purported  to  convey,  subject  to  be  defeated  only  by  payment  and 
satisfaction,  or  voluntan'  wiaiver  or  surrender. 


>i>  \ 


It  remains  to  be  seen  whether  the  plaintiffs  have  in  any  way 3^  ZttUizi^  loh 
divested  themselves  of  their  title  to  the  property  thus  acquired,  or  ' 

been  guilty  of  any  acts  which  would  authorize  the  court  to  estop 
them  from  assertinsr  their  ripfhts  under  the  mortcrage. 

["The  Igamed  Judge  examines  this  question  at  length,  and  comes 
to  the  cpnclusion  that  the  plaintiffs  have,  by  pursuing  their  remedy 
under  the  judgment,  so  dealt  with  the  property  in  question  as  to 
preclude  themselves  from  setting  up  their  title  to  it  i^n^pr  fTiP 
mortgaj  """" 

New  trial  granted. 


/>         /  /^^^  -^       piSCHARGB.OF  JfOBTQAGB.  [CHAF.  V. 


-/cWfc    ^5%^^  h^t^^z^"^  A^  BUSH  Y.  COOPER. 
JSLt*^       /^CMy^Jt  Hi<m  Court  of  Errors  and  ApPEAra  of  Mississippi, 

'/viPc^      ^  cJSp'^-^^     «*-    /u*^-     (26  JfiM.  599.) 


?;^ 


1853. 


On  appeal  from  the  Superior  Court  of  Chancery :  Hon.  Stephen 

ijfc**^  ^^*^'   Cocke,  Chancellor.  L 

CficLA^  ^2l|y^    The  bill  was  filed  by  the  appellee,  as  administrator  of  Mabotn         ^^ 

cl  v^%    yy**^  Cooper,  deceased,  for  the  purpose  of  subjecting  lot  No.  1  in  squaj^^'"'"^^ 

py^    Um^Uj^^  N^-  ^>  i^  ^^®  suburb  of  St.  Mary>  of  the  town  oLEort  Gibsoyf^ 

"^     ^yt(g^^'  the  payment  of  two  judgments  held  by  the  intestate  Jfippell^^ush. 

V^  ^_  J  i_  /  ^      ^^^  alleges  that  the  firm  of  J.  O.  Pierson  &  t!o..  consisting 

'^      ^  g^j^  of  J.  0.  Pierson  and  the  appellant,  with  Eli  C.  Briscoe  as  their 

f^ix4^L   f^^"»^»C  surety,  on  the  16th  April,  1839,  executed  two  promisso^  notes  to 

iZdJi^  #A.CC*p£  •  W.  T.  and  T.  B.  Dyer,  one  due  in  November,  and  the  other  in  De- 

>6a^/   /^^ii/cember,  1839.     That  on  the  17th  March,  1840,  the  said  J.  0.  Pier- 

iZam^  jt    LlI^  son  &  Co.,  in  consideration  that  the  said  I)yers^ would  extend  the 

^4Lf»     time  of  payment  of  said  notes,  executed  to  E.  C.  Briscoe  and  G^or^e 

"J^f*^   J  r^j^^Y'  Elmer,  as  trustees,  a  deed  of  trust,  in  and  by  which  they 

iSutC^  ^^^^-j^onveyed  said  lot  1,  in  square  9,  to  said  trustees  to  secure  the  pay- 

jt^i/t/   faM.^lyiient  of  said  notes.    That  subsequently  the  two  Dyers  obtained 

V    f^4^^>d^  judgments  on  said  notes,  and  that  on  the  22d  January,  1845,  they 

!Zf1      /?   sold  and  transferred  said  judgments,  notes,  and  deed  of  trust  to 


^*^*'*       fjMabom  C()OBgi.for  ^1,000,  and  that  no  part  of  said  judgments  has 
••/^  •■^been  paid     The  bill  then  sets  forth  and  attacks  a  sale  of  saic 


^^i^HuM*^^  *^been  paid  The  bill  then  sets  forth  and  attacks  a  sale  of  said  prop- 
ci/i^  tkg^''^^^  erty,  under  a  judgment  of  Tlioma^  et  al.  y.  J.  0,  Pierson  &  Co.  The 
^^^  I4,4?T'^  bill  then  alleges  that  Pierson  and  Bush  are  discharged  bankrupts, 
&V  liC^eVf  ^uA  and  that  Briscoe  is  insolvent,  and  that  the  only  hope  of  making  any 
A   ^        Vutvl^  thing  rests  upon  the  deed  of  trust. 

^irt^       ^     ^^^  ^*"  *^*^^^  »**^^^^  **^*^  ^^  *^^  ^^»*^  October,  1844,  said  lot  1, 

^1  i^  /**  ^J^^  square  9,  was  sold  at  sheriff's  sale,  under  a  judgment  rendered 

Uj^t  J^  ^^^<^n  June,  1838,  in  favor  of  NelsonTCarleton  &  Co.  against  J.  0. 

YUf  <=t/^  ^f^  "  Pierson  &  Co.  and  others,  and  purchased  at  said  sale  by  the  appel- 

Cj^ff^^ufC  i^-^^  lant  Bush  for  $1,033.     It  is  then  charged  that  Bush,  the  appellant, 

ft*"    ajtS^U^    QPRht  to  have  advanced  the  money  at  once  for  the  protection  of  saicT 

.       ^g!!^^^2/. property  under  the  deed  of  trust;  tjiat  his  purchase  is  fraudulent 

P     — ^       j^    /and  void,  or  at  any  rate  that  it  enures  to  the  benefit  of  the  deed  of 

^  ^T^ /!iisr  ^""^ — ' 

A  U^JuL^   (fc      Bush,  the  appellant,  admits  in  his  answer  the  making  of  the 
J^  fflljfUJij^tl^Txotes,  and  the  execution  of  the  deed  of  trust.     He  then  sefa  up  and 


^jJl^f^JiJ  pleads  his  discharge  as  a  bankrupt,  on  the  20th  February,  1843, 
*^2^^  and  files  his  certJflcate  of  discharge,  as  exhibit  No.  1,  to  his  answer. 

AaJUu  '^^^^^y^Tle  admits  his  purchase  of  said  property  at  sheriffs  sale  on  the 


"^  '         ^       ,.C.aIil.aA        /^L0l^c.ju<^      ^^^s^/f^ 


WiTiAjL.       kouuK,      Li^ot,  ^cU       u^^Ljuuk 

^        t^Ofee  ^       ytxUA         ^3l^jS/-      /vlmiA  tx- 

/*^        vu, JJLjlMaj  ^'~^^      Q-^*^      '^K.a^    /i<;< 
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2l8t  October,  1844,  and  relies  on  the  sherifif's-  deed  to  him.  He 
avers  that  he  paid  for  said  property  with  money  acquired  by  him 
since  nis  discliarge  in  bankruptcy^  and  claims  title  to  it  against  all 
the  world.  "^ 


^  The  court  below  sustained  the  prayer  of  the  bill,  and  Bush  ap- 
pealed to  this  court. 

Mr.  Justice  Handy  delivered  the  opinion  of  the  court. 

This  bill  was  filed  by  the  appellee  in  the  Superior  Court  of 
Chanceiy,  to  loreclose  a  deed  in  trust  executed  by  the  appellant 
on  the  lyth  March,  1840,  conveying  certain  real  estate  in  the 
town  of  Port  Gibson  to  trustees  to  secure  the  payment  of  two  prom- 
igsory  notes  made  by  the  appellant,  and  afterwards  transferrecTto 
the  appellee,  "the  facts  necessary  to  be  taken  into  view  in  con- 
sidering the  questions  presented  for  determination  are  as  follows : — 

The  notes  secured  by  the  trust  deed  were  due  in  January  and 
February,  1841 ;  and  in  November,  1842,  a  judgment  at  law  was 
rendered  upon  them  against  Bush,  which  judgment  and  the  deed  in 
trust  were  afterwards  transferred  to  the  appellee,  and  remain  un- 

Spaid.  The  deed,  in  conveying  the  property,  contains  the  words 
^^  grant,  bargain,  and  sell,^'  but  contains  no  other  covenant  of  war- 
ranty in  express  terms. 

The  appellant  was  discharged  as  a  bankrupt  in  February,  1843  '^ 
and  in  October,  1844,  he  purchased  the  property  embraced  in  the 

deed  111  trust  at  Rhpnif^tai  flulp^  imHpr  an  PYpmifion  nn   a.  piHprmPTif 

rendered  in  June,  1838,  against  the  appellant,  and  which  was  un- 
satisfied, for  the  sum  of  $1,033,  by  means  acquired  by  him  after 
his  dischargee  as  a  bankrupt ;  and  in  virtue  of  that  purchase,  he  now 
claims  to  hold  the  property  by  title  paramount  to  the  lien  of  the 
deed  in  trust.     On  the  contrary,  the  appellee  claims  that  the  prop- 
ty  is  subject  to  the  payment  of  the  debt  secured  by  the  deed  in 
trusty    notwithstanding    the    discharge    of    the    appellant    as    a 
bankrupt,  and  that  the  appellant^s  purchase,  under  the  prior  in- 
cumbrance, cannot  be  set  up  by  him  to  defeat  the  security  of  the 
deed  in  trust. 
/      The  first  question  to  be  settled  is,  whether  the  discharge  of 
I  the  appellant  from  the  debt,  by  his  certificate  as  a  bankrupt,  ex- 
I  tinguished  the  deed  in  trust. 

It  is  insisted  on  his  behalf  that  the  deed  was  but  a  mere  incident 
to  the  debt,  and  that  whatever  discharged  the  debt  necessarily  de- 
stroyed the  deed,  because  the  security  could  not  exist  where  the 
debt,  which  was  its  foundation  and  support,  was  discharged.  This 
is  undoubtedly  well  sustained  by  modem  decisions,  as  a  general 
.rule,  but  it  is  not  without  exceptions.  It  is  held  to  apply 
in  all  cases  where  the  debt  has  been  actually  paid,  or  where  it  was 
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not  supported  by  a  valid  legal  consideration,  or  where  the  debtor 
ex  cequo  et  bono  is  discharged  from  its  payment.  But  it  is  held 
not  to  apply  to  a  case  where  an  action  upon  the  debt  hss  been  barred 
by  the  statute  of  limitations,  and  that  the  creditor  may  proceed 
to  foreclose  his  mortgage,  notwithstanding  the  bar  of  the  debt  by 
the  statute.  {Miller  v.  Ilelm,  2  S.  &  M.  697 ;  Miller  v.  Trustees 
of  Jefferson  College,  5  lb.  050 ;  Bank  Metropolis  v.  Outtschlick,  14 
Peters,  19;  Thayer  v.  Mann,  19  Pick.  535.) 

In  addition  to  this,  the  objection  is  fully  met  by  the  second  sec- 
tion of  the  bankrupt  act  of  Congress  of  1841,  which  provides  that 
^^  nothing  in  the  act  shall  be  construed  to  annul,  destrov,  or  impair 
any  lawiul  rights  of  married  women  or  minora,  or  any  liens,  mort- 
gages, or  other  securities  on  property^  real  or  personal,"  &c.  From 
this  it  is  manifest  that,  while  the  privilecro  was  granted  to  the  debtor 
to  be  personally  discharged  from  the  debt,  any  security  which  the 
creditor  might  have,  consisting  of  a  lien  on  property,  was  left  in  as 
full  force  as  though  the  debtor  had  never  been  discharged  from  the 
debt,  for  the  security  of  which  the  lien  was  made. 

The  second  question,  then,  presented  is,  Whether  Bush  is  estopped 
by  the  deed  from  setting  up  his  title  acquired  under  the  judgment, 
which  was  a  lien  existing  at  the  date  of  the  deed,  in  opposition  to 
the  title  conveyed  by  the  deed  ?  This  is  a  question  of  great  impor- 
tance in  its  direct  and  collateral  bearings,  and  it  has  been  carefully 
considered  by  the  court. 

[The  Court  then  discusses  at  length  the  question  of  the  effect  of 
the  appellant's  discharge  in  bankruptcy  upon  the  estoppel  arising  1 
from  the  covenants  in  his  deed  of  trust,  and  concludes  as  follows :] 

It  follows  from  this  view  of  the  subject  that  the  appellant  was 
not  discharged  from  his  covenants  in  the  deed,  and  consequently 
that  he  is  estopped  from  setting  up  his  subsequently  acquired  title 
against  the  claim  of  the  appellee.  As  a  legal  proposition  this  con- 
clusion is  well  sustained  by  expositions  piven  to  the  bankrupt  laws 
by  very  high  authorities.  In  an  equitable  point  of  view,  the  po- 
sition of  the  appellant  would  not  be  more  favored.  After  having 
pledged  the  property  as  a  security  for  the  payment  of  the  debt,  he 
would  scarcely  be  heard,  in  point  of  mere  equity,  to  set  up  a  claim 
to  the  same  property,  founded  on  the  existence  of  a  prior  lien  which 
he  had  covenanted  against,  and  therebv  deprive  his  creditor  of  the 
security  he  had  given,  and  appropriate  the  property  to  himself. 
I       The  decree  of  the  chancellor  is  affirmed.* 

Whamherlain  v.  Meeder,  16  N.  H.  381  (1844)/    £l^*-^    f^n,f.pU  , 


•■"•  n-1  PBATT  V.  HUOOIN8.  .       ,        ,  J'^^y  / 

PEATT  y.  HUGGINS.  <U^^^^M .      7<^   ^^^   ^• 
SoPRKMB  Court  op  New  York,  1859.  ^LS^,**^^  J^^^Ti^ 


(29  Ban.  277.)    .^^^^  ^^^^  "  ^.  ^   A^- 

This  was  an  action  to  foreclose  a  mortgage  upon  premises  in^:tt  fv^C 
Greene  county,  dated  February  5,  1835,  executed  and  delivered^  ^^  ^  ^LXJti^'i^ 
by  the  defendant,  William  T.  Huggins,  to  Joseph  Huggins,  to  se-    .  t^/  §^JL^^ 


cure  the  sum  of  $250,  payable  on  the  1st  of  February,  1836,  andy^^!7 


agsign^d  by  the  latter  to  the  plaintiff  on  the  14th  of  March,  1836.^  /Z^^  iH^- 
The  mortgage  was  on  the  same  day  acknowledged,  and  on  the  9t^/|fitk/>i  ^Hajt 
day  of  February  recorded  in  the  clerk's  office  of  the  county  of  \ 

Greene.     Contemporaneously   with  the  mortgage   and   to   secure '^f^^jl  / 
the  same  debt.  William  T.  Huggins  ejcgcuted  and  delivered  to  said  uStt     *•  /*-^ 
Joseph  Huggins  a  promissory  note  of  like  date,  amount  and  time  of 
payment  as  the  mortgage,  and  payable  to  Joseph  Huggins  or  bearer. 


The  mortgage  was  under  seal,  and  the  note  was  not  under  seal.  >y  i^^^^   Jijcf- 
The  defendants,  among  other  things,  ^averred  that  thejiote  was^^^^^^^^ 
paid  and  satisfied,  and  also  that  the  note  jand  consequently  the^^  0^^  H<^* 
mortgage)  was  barred  by  tne  statute  of  limitations,  by  the  failure  g^A      ^hJ^ 

to  commence  an  action  thereon  within  six  years  after  the  cause  of  ^-Ar -^ 

action  accrued.     The  action  was  commenced  on  the  6th  day  of  Sep- 


tember, 1855.     The  cause  was  tried  by  the  Hon.  Deodatus  Wright,     ^^xjtt^i^  **^5^ 
then  a  justice  of  the  Supreme  Court,  without  a  jury,  at  a  Circuit  ^^^^^^^-^[jCX^Xc 
Court  held  in  the  county  of  Greene  in  November,  1857.    Evidence  ^  ^j^^Ji  al^ 
was  given  tending  to  show  the  consideration  and  object  of  the  bond       «         ■  -^^^ 
and  mortgage,  and  on  the  part  of  the  defendants,  to  show  that  they  7  *'*'*^    ^^JtZ. 
were  satisfied  and  paid ;  and  on  the  part  of  the  plaintiff,  that  an  un-  ^^if"^^^    j ,     . 

(paid  amount  of  about  $70  remained  due  thereon.  The  justice  came  to    6t^  ^^^n^i 
a  conclusion  favorable  to  the  plaintiff  on  the  latter  point,  he  finding^  ^  /L   (je^uSi7 
that  a  portion  of  the  amount  secured  by  the  mortgage  was  still  due  ^^^  u^mA   ^, 
and  unpaid ;  but  holding,  also,  that  the  right  to  recover  was  barred    L-yL^  fr*^^    ^ 
by  the  statute  of  limitations,  he  gave  judgment  for  the  defendants,  Jfj^r^^  •    *7^^ 
with  costs;  from  which  judgment  the  plaintiff,  having  duly  ex-  /^.^  t^t^clUJL^ 
€epted  to  the  rulings  of  the  judge,  appealed  to  the  General  Term,    m  (m\M  Im: 
The  remaining  facts,  so  far  as  they  are  material,  sufficiently  appear   %^^  l/VU^  «w4^ 
in  the  opinions  which  follow.  ^SSukA 

HoGEBOOM^  J.  The  facts  of  this  case  lie  within  a  narrow  com-, 
pass.  The  plaintiff,  by  action  commenced  in  1855,  seeks  to  fore- 
close a  mortgage  under  seal,  executed  in  1835,  for  a  debt  falling 
due  in  1836,  which  mortgage  was  accompanied  by  a  promissory 
(unsealed)  note  to  secure  the  same  debt.  The  mortfipge  contains 
-^  no  covenant  to  pay,  but  the  condition  is  that  the  instrument  shall 
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be  void  if  the  above  suniy  with  interest,  is  paid  on  the  Ist  of  Peb- 
ruia^,  1836,  "  in  the  manner  particularly  Bpecified  in  the  condi- 
tion  of  his  (the  mortgagor's)  certain  bond  or  obligation  ISearing 
even  dare  herewiih.^'    The  mortgage  was  duly  acknowledged  and 
recorded.  '  i^he  answers  interposed  several  defenses;  and  among 
others,  the  defense  of  payment;  and  that  the  plaintiff's  cause  of 
action  was  barred  by  the  statute  of  limitations,  in  consequence  of 
its    not    accruing   within    six   years   before    suit   brought.     The 
justice  before  whom  the  cause  was  tried,  without  a  jury,  came  to 
the  conclusion,  upon  the  evidence,  that  there  was  a?  unpaid  balance 
due  on  the  note,  and  that  he  should  have  given  judgment  for  the 
plaintiff  but  for  the  fact  that  more  than  six  years  had  elapsed  since 
the  said  note  became  due,  and  the  cause  of  action  thereon  accrued 
prior  to  the  commencement  of  this  suit ;  and  for  that  reason  he  gave 
judgment  for  the  defendants.    The  case  therefore  presents  th 
question  whether  a  debt  secured  by  a  sealed  mortgage  and  an  un- 
sealed note  can  be  enforced  by  a  foreclosure  of  the  mortgage,  afte 
the  expiration  of  six  but  before  the  expiration  of  twenty  years  from 
the  time  when  the  debt  became  due.     As  has  been  said,  there  is  no 
covenant  in  the  mortgage  to  pay  the  debt :  but  at  the  same  time  the 
debt,  itB  amount  and  the  time  of  payment,  are  specified  in  the 
mortgage ;  and  it  is  provided  that  in  case  '^  default  shall  be  made  , 
in  the  payment  of  all  or  any  part  of  the  said  principal  sum  of 
two  hundred  and  fifty  dollars,  or  the  interest  thereof,  at  the  time 
or  times  when  the  same  ought  to  be  paid  as  aforesaid,  that  then, 
and  in  such  case,"  the  mortgagee  may  sell  and  dispose  of  the 
premises,  &c.     The  true  question,  therefore,  would  seem  to  be, 
has  the  mortgage  been  paid  ?  or,  rather,  in  this  case,  is  the  lapse  of 
six  years  since  the  maturity  of  the  note,  without  any  subsequent 
recognition  or  acknowledgment  of  the  debt,  conclusive  evidence  of 
pajrment?    The  justice  trying  the  cause  has  come  to  the  conclu- 
sion, upon  the  evidence,  that  a  part  of  the  debt  is  actually  unpaid. 
Is  there  a  legal  bar  to  giving  effect  to  that  conclusion  by  rendering- 
judgment  for  the  plaintiff,  in  consequence  of  the  lapse  of  time  before 
mentioned  ?     If  this  is  substantially  an  action  upon  the  note,  then  l 
it  is  barred,  for  it  is  an  action  upon  simple  contract  and  must  be) 
brought  within  six  years.     (Code,  §  90.)     And  the  plaintiff  in 
such  case  fails,  not  because  the  debt  is  in  fact  shown  to  be  paid,  but 
because  the  law  forbids  the  action.    The  remedy  is  taken  away.  But 
this  is  not  in  terms  or  effect  an  action  upon  the  note.  The  mortgage 
would  be  good  without  the  note.    If  there  had  been  no  note,  but 
only  the  evidence  of  the  debt  reco^ized  in  the  mortgage,  is  there 
any  doubt  that  the  mortgage  could  have  been  enforced  after  the! 
debt  became  due,  and  for  twenty  years  afterwards?   The  only  ques-l 
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tion  would  be,  was  there  a  debt  remaining  unpaid — a  security  upon 
real  estate — and  was  the  lien  enforced  during  the  period  that  the 
law  gives  it  legal  existence?  The  additional  recognition  of  the 
debt,  in  the  shape  of  a  promissory  note,  ought  not  to  detract  fromi 
its  force.  It  is  said  that  the  note  is  the  principal,  and  the  mort-' 
gage  only  the  incident ;  that  is,  that  it  is  given  only  as  a  security 
for  the  note.  In  a  certain  sense,  this  is  true.  But  in  fact  the 
debt  itself  is  the  principal  thing,  and  the  note  is  one  form  of 
security  for,  or  evidence  of,  the  debt,  and  the  mortgage  another. 
Suppose  the  mortgage  contained  a  covenant  to  pay  the  debt,  would 
e  any  the  less  the  principal  thing  than  the  note?  True,  the  note 
(if  negotiable)  would  have  some  facilities  for  an  easy  transfer^  and 
might  be  negotiated  independent  of  the  mortgage.  If  so  trans- 
ferred, it  would  in  law  carry  the  mortgage  with  it,  and  so  would 
the  mortgage  carry  the  note  with  it.  The  payment  of  either  would 
be  the  payment  of  the  other,  except  so  far  as  a  bona  fide  holder  of 
the  note  for  value  is  concerned,  who  might,  under  the  law  applicable 
to  commercial  paper,  be  protected.  It  is  said  that  the  note,  from 
the  lapse  of  time,  is  presumed  to  be  paid.  Not  altogether  so;  for 
the  law  allows  a  suit  upon  it  and  a  recovery,  unless  the  statute  of 
limitations  is  pleaded.  It  is  therefore^  at  most,  but  a  presumption : 
suffered  to  be  overthrown,  it  is  true,  only  in  one  way,  and  that  is, 
by  proof  of  payment  thereon,  or  recognition  thereof,  in  the  way 
pointed  out  in  the  statute.  This,  however,  as  before  stated,  only 
acts  upon  the  remedy.  It  is  an  arbitrary  and  an  artificial  rule, 
not  to  be  carried,  I  think,  beyond  the  well-defined  limits  of  the 
statute  itself.  The  case  of  Jackson  v.  SacJcett,  7  Wend.  94,  is  much 
relied  on  as  decisive  authority  in  support  of  the  bar.  That  was 
ejectment  upon  a  forfeited  mortgage,  secured  also  by  a  note.  The 
tenor  of  Mr.  Justice  Sutherland's  able  opinion  is  towards  regard- 
ing the  lapse  of  six  years,  unexplained,  as  sufficient  evidence  of  pay- 
ment. But  he  held  that  the  bar  was  not  absolute,  and  that  circum- 
stances tending  to  show  that  the  note  was  unpaid  were  proper  for 
the  consideration  of  the  iurv.  and  a  new  trial  was  in  fact  granted 
for  withdrawing  the  case  from  the  jury.  We  are  not  precisely  ap- 
prised by  the  case  at  bar  what  circumstances  here  exist ;  but  we  are 
told  in  the  case  itself  that  the  plaintiff  gave  evidence  "  tending  to 
show  that  there  was  due  upon  the  mortgage  about  the  sum  of  $70 ; 
that  no  part  of  the  said  sum,  or  the  interest  thereon,  had  been 
paid.*'  And  the  judge  also  says,  "  I  am  entirely  satisfied  from  the 
evidence  that  there  is  an  unpaid  balance  due  on  the  note,  and  should 
have  decided  in  the  plaintiff's  favor,  except  for  the  lesral  bar  above 
stated."  The  late  chancellor  (Walworth)  doubts.  And  even  denies, 
the  authority  of  the  last  cited  ease,  in  Heyer  v.  Pruyn,  7  Paige, 
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465^  and  goes  so  far  as  to  say  that  it  *'  cannot  be  law."  The  cases 
in  Massachusetts  and  Connecticut,  and  one  in  Kentucky,  hold  that 
notwithstanding  that  "the  note  may  be  barred  by  the  statute  of 
limitations,  yet  if  it  has  not  been  paid,  the  mortgagee  has  his  i 
remedy  on  the  mortgage.'*  {Thayer  v.  Mann,  19  Pick.  535;  Bush  \ 
•■"v.  Cooper,  26  Miss.  [4  Cush.]  599;  Eastman  v.  Foster,  8  Mete.  [ 
1  535;  Baldwin  v.  Norton,  2  Conn.  103;  14  B.  Monroe  [Kentucky], ) 
307.  See  also  2  Cox's  Chancery  Cases,  125;  Spears  v.  Ilartly,  3  ' 
Esp.  R.  81,  2;  Hilliard  on  Mortgages,  21,  22.)  The  case  of  the 
Bank  of  the  Metropolis  v.  Outtschlick,  14  Peters,  19,  declares  a 
kindred  and  nearly  analogous  principle.  The  case  of  Waltermire 
V.  Westover,  14  N.  Y.  R.  16,  has  also,  particularly  in  the  reasoning 
of  Mr.  Justice  Selden,  some  bearing  upon  the  present  case.  In 
that  case  the  lien  of  a  justice's  judgment,  which  according  to  the 
statute  would  be  barred  after  six  years  for  the  purpose  of  bringing 
an  action  thereon,  was,  when  a  transcript  was  filed  in  the  county 
clerk's  office,  recognized  as  of  equal  validity  and  duration  with  that 
of  a  judgment  originally  entered  in  the  common  pleas,  and  ex- 
tended to  ten  years  as  against  subsequent  creditors.  It  is  true 
much  stress  was  laid  upon  the  language  of  the  statute  giving  such 
a  judgment  the  same  force  and  effect  as  a  judgment  of  the  common 
pleas,  but  much  stress  was  also  laid  upon  the  fact  that  there  was 
nothing  to  prevent  the  enforcement  of  such  a  lien,  except  the  lan- 
guage of  the  law  of  limitations;  and  it  was  considered  that  that 
language  might  be  appropriately  limited  to  cases  directly  within 
its  terms;  that  there  was  reason  for  saying  that  the  debt  still  re^ 
mained,  notwithstanding  the  statute  had  cut  off  the  remedy  when 
resorted  to  in  the  shape  of  an  action.  A  distinction  was  drawn 
between  the  institution  of  a  suit  upon  the  justice's  judgment  and 
the  enforcement  of  it  as  a  lien  upon  real  estate ;  and  I  think  here 
a  distinction  may  be  drawn  between  an  action  upon  the  note  for 
the  purpose  of  enforcing  a  personal  liability  and  an  action  upon 
the  mortgage  for  the  purpose  of  enforcing  the  lien  upon  the  real 
estate.  This  question,  in  this  State,  may  be  said  to  be  nearly  res 
nova,  and  I  feel  authorized  to  follow  the  weight  of  judicial  author- 
ity elsewhere,  resting,  as  I  think  it  does,  upon  principle,  especially 
as  the  case  in  7th  Wendell  is  not  directly  hostile  to  the  rule  here 
suggested.  The  judgment  should  be  reversed  and  a  new  trial 
granted,  with  costs  to  abide  the  event, 

Gould,  J.  At  the  December  term,  1868,  this  case  was  sub- 
mitted upon  briefs,  without  oral  argument.  And  on  that  submis- 
sion I  wrote  this  brief  opinion : 

"  The  mortgage  is  defeasible  on  condition  that  $250  be  paid.  The 
statute  of  limitations  effects  not  the  right  to  the  money,  but  the 
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remedy  therefor.  It  says  to  the  creditor,  not  *  you  are  paid/  but 
*you  cannot  call  upon  a  court  of  law  to  enforce  payment.'  And 
the  defense  in  this  case  is,  not  that  the  mortgagor  has  complied 
with  the  condition,  but  that,  if  he  were  sued  at  law  on  the  note,  the 
statute  of  limitations  could  be  interposed  as  a  legal  bar  to  a  re- 
covery. Very  true;  but  he  is  not  sued  on  the  note,  and  the  plea 
(by  answer)  does  not  pretend  that  he  has  performed  the  condition; 
which,  and  which  only,  would  defeat  the  mortgage-title.  He  does 
not  bring  himself  within  the  equity  of  the  defeasance ;  and  the  title 
remains  good,  under  seal,  it  is  asserted,  within  twenty  years,  and 
it  can  be  defeated  only  according  to  the  tenor  of  the  defeasance. 
This  view  is  sustained  in  Heyer  v.  Pruyn,  7  Paige,  465,  and  la 
precisely  and  very  satisfactorily  covered  by  the  case  of  Thayer  v» 
Mann,  19  Pick.  635.     There  should  be  a  new  trial.'* 

As  this  opinion  was  thought  to  overrule  the  case  ofs  Jackson  ▼. 
Sackett,  7  Wend.  94,  my  associates  deemed  it  best  to  have  a  full 
argument  before  coming  to  such  a  result;  and  on  such  argument 
it  now  comes  up. 

My  views  remain  unchanged,  and  though  it  is  rather  difficult 
say  what  the  case  of  Jackson  v.  Sackett  did  decide,  still,  if  to  ordei 
a  new  trial  in  this  case  that  case  must  be  reversed,  I  should  order] 
the  new  trial.     That  case  founds  its  reasoning  on  the  basis  that  the 
statute  of  limitations  is  a  defense,  because  the  law,  from  lapse  of  ^  t «» 
time,  presumes  payment.     1  do  not  so  understand  the  statute  of  Jm^qjluj^  -^. 
limitations.     I  understand  mere  l^pse  of  time  to  he  a  full  defense^    /au^  WU*  •^  '* 
because  the  statute  says  so:  Ita  lex  scripta;  and  there  is  need    -viC  -    OfCt 
of  no  such  presumption  to  help  out  an  absolute  rule.     But  thai 
case  departs  from  its  premise  of  presumption  of  payment  being 
merely  the  basis  of  a  positive  statute  bar,  when  it  says  (at  p.  100), 
"but  the  presumption  arising  from  lapse  of  time  is  but  evidence 
to  the  jury,  from  which  they  may  infer  that  the  debt  has  been  sat- 
isfied."   This,  though  true  on  a  question  of  fact  (as  to  actual  pay- 
ment), cannot  be  said  of  a  legal  presumption  arising  from  an  ad- 
mitted fact.     The  lapse  of  time  was  either  a  bar  or  no  bar.     If,  by 
the  statute,  a  bar,  it  needed  no  help  from  presumption.     If  not, 
by  the  statute,  a  bar,  no  presumption  could  help  it. 

But  since  my  first  opinion  was  written  there  has  been  published 
a  decision  (given  indeed  in  1857,  but  not  then  printed)  by  which 
the  Court  of  Appeals  clearly  takes  the  view  that  I  did.  {Walter- 
mire  v.  Westover,  4  Kern.  16.)  At  page  20,  "such  statutes  act 
upon  the  remedy  merely,  and  not  upon  the  debt.'*  And  at  paged 
21,  2,  "  If  statutes  of  limitation  do  not  discharge  the  debt,  blit  act 
exclusively  upon  the  remedy,  upon  what  principle  of  interpretation 
18  it  to  be  held  that  this  statute,  which  is  in  terms  confined  to  the 
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remedy  by  action,  operates  to  annihilate  a  remedy  by  execution  ? 
The  fetatnte  does  not  operate  by  producing  any  presumption  of  pay- 
menty  but  is  a  mere  statutory  bar^  founded  in  principles  of  public 
policy/* 

In  the  case  before  us^  the  statute  of  limitations  (where  it  speaks 
of  the  lapse  of  six  years  as  a  bar)  is  in  terms  confined  to  an  action 
at  law  on  the  note^  and  cannot  operate  to  annihilate  a  remedy  on 
the  mortgage,  by  which  a  court  of  equity  cuts  off  the  equity  of  re- 
demption. The  decision  in  4th  Keman  is  abundant  authority  for 
ordering  a  new  trial  in  this  case. 

The  judgment  of  the  circuit  court  should  be  reversed  and  a  new 
trial  ordered,  costs  to  abide  the  event.^ 

Wrioht,  J.,  concurred. 
•^  Tc .  ^    £^c4/^^-'C-t    i^'i,4^  ^^A^^    ttjiju  New  trial  granted. 

fc^^  L^^^^^fi^^-T^     »MJ_  ds^ 
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U      St^j^tJL   a£^a    €i/k^  CoiTBT  OP  Appeals  of  New  Yohk,  1867. 

^..  /  On  the  tenth  of  August,  1837,  the  plaintiff  and  the  defendant, 

^   ^*/^^    Samuel  Newkirky  as  executors  of  the  last  will  and  testament  of 

tM  c-t  U.€aC77  James  Halliday,  deceased,  Qonveyed  to  the  defendant^  David  P. 

TuJ^  cr"Tt^  CoreT.  a  piece  of  land  in  Montgomery  county  for  $1,600,  subject, 

S^^^^    <T^«#  *  however,  to  a  mortgage  thereon  for  about  $635,  and  this  action  waa^ 

VajJ^    *   ^i   commenced  August  6  th,  1847,  in  the  Supreme  Court,  on  the  equity 

^^f*  side,  to  obtain  a  sale  of  the  premises,  by  virtue  of  the  equitable  lien 

It^iti   ^C^*  for  the  purcliase  pri^    The  complaint  in  the  action  set  forth  the 

(ij^  u  a/^     conveyance  of  the  premises  by  the  executors,  alleged  that  no  part 

y.   JZ]^  o^  the  purchase  price  had  been  paid  by  the  grantee  except  the 

^^OO^   i.fy^^t  amount  of  the  mortgage,  and  asked  for  a  decree  that  the  premises 


iJ   Q.Jt444^ ,     be  sold  and  the  purchase  price  and  interest  be  paid  from  the  pro- 
f^^)\^u  *U<3^ceeds  of  the  sale.     The  complaint  further  alleged  that  the  executor, 

/MUL    At^  ^jyNewkirk,  had  refused  to^oin  with  the  plaintiff  in  the  commence- 
%^ •       /^^ment  and  prosecution  of  the  action,  and  was  therefore  made  a  He^ 

'^"^J^^^r^ 

%r  *^  r*T^^  The  defendant,  Ifewkirk.  suffered  the  bill  to  be  taken  as  con- 
u    90%/L^^^      fessed.  The  defendant  Corev^  bv  his  answer,  alleged  that  prior  to  the 


-h/^ 


-'    u   iiu»f^delivery  of  the  deed  to  him  he  paid  the  purchase  price  of  the  land 
^jnTTuIL-  except  the  •amount  of  mortgageTlferedh,  aiia  had  subse- 


^BeVkmap  v.  Oleason,  11  Conn.  1(50  (1836)  ;  Hulhert  v.  Clark,  128  N.  Y. 
205  (1801). 
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<juently  paid  the  mortgage;  and  that  he  had  not,  at  any  time  within 
six  years  next  prior  to  the  commencement  of  the  action,  been  in- 
debted  to  the  executors  or  either  of  them,  for  or  on  account  of  the 
purchase  price  of  the  premises,  or  promised  to  pay  the  same;  and 
that  no  cause  of  action  had  accrued  for  the  same  within  the  six 
years.     To  this  answer  a  general  replication  was  put  in. 

The  action  was  tried  before,referees,  and  they  found  that  more 
than  six  years  had  elapsed  since  the  sale  of  the  premises  in  question, 
prior  to  the  commencement  of  the  action,  and  (^gcided  that  tS^e 
plaintiff  be  nonsuited,  on  the  ground  that  the  cause  of  action,  to 
enforce  which  the  suit  was  brought,  was  barred  by  the  statute  of 
limitations.  No  bond  or  mortgage,  or  other  written  instrument, 
was  taken  to  secure  the  payment  of  the  purchase  price  of  the  land, 
and  it  does  not  appear  that  any  credit  was  given  therefor. 

Judgment  having  been  entered  on  the  report,  the  plaintiff  ap- 
pealed therefrom ;  the  Supreme  Court,  at  general  term,  in  the  third 
(listrict,  affirmed  the  judgment,  and  the  plaintiff  appealed  to  this 
"Court. 

BowEN,  J.  The  purchase  price  of  the  land  in  question  was  due 
iind  payable  on  the  conveyance  of  the  land  to  the  defendant  Corey, 
and  as  this  action  was  not  commenced  until  more  than  six  years 
after  the  conveyance,  and  as  no  promise  to  pay  was  shown  to  have 
been  made  within  six  years,  the  statute  of  limitations  would  have 
T)een  a  complete  bar  to  an  action  at  law  to  recover  the  purchase 
price.     (2  K.  S.  295,  {^18.) 

This  action,  however,  was  one  of  equitable  cognizance.     At  the 
time  of  the  commencement  of  the  action,  the  relief  sought  to  be. 
obtained  in  the  manner  applied  for,  that  is,  by  a  sale  of  the  prem- 
ises under  the  equitable  lien  thereon  for  the  purchase  price,  could 
have  been  awarded  by  a  court  of  equity  only. 

An  action  at  law,  if  commenced  at  any  time  within  six  years 
after  the  conveyance,  could  have  been  maintained  against  the  de- 
fendant Corey,  in  which  a  judgment  against  him  personally  would 
have  been  rendered.  The  object  of  such  an  action,  and  the  relief 
sought  for  therein,  would  have  been  the  recovery  of  the  unpaid  pur- 
chase price  of  the  land.  The  same  relief,  and  no  other  or  different, 
is  sought  to  be  obtained  in  this  action,  and  a  court  of  equity  was 
resorted  to  solely  for  the  reason  that  courts  of  common  law  juris- 
diction could  not  award  relief  otherwise  than  by  a  judgment  against 
the  defendant  personally.  The  same  facts  which  would  conatiti^te  |l 
a  defence  to  the  action  at  law  would  also  be  a  defence  to  this  action,  || 
unless  the  statute  of  limitations  be  an  exception.  ^; 

So,  too,  the  cause  of  action,  to  wit,  the  non-payment  of  the  pur- 
chase price  of  the  land,  is  the  same,  whichever  court  is  resorted  to. 

It  is  true  that,  to  sustain  the  suit  in  equity,  the  plaintiff  must 
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bring  to  his  aid  the  equitable  lien  given  by  law,  while  the  action  at 
law  can  be  sustained  without  reference  to  such  lien.  But  the  lien  \ 
is  merely  an  incident  to,  and  must  stand  or  fall  with  the  debt.  The  t 
(lebt  is"  the  basis  or  foundation  of  the  lien.  The  latter  cannot  ex-  / 
ist  without,  or  independently  of  the  former.  In  the  suit  to  enforce  I 
the  lien,  the  cause  of  action,  and  the  only  substantial  cause  of  1 
action,  is  the  debt. 

The  forty-ninth  section  of  the  title  of  the  Revised  Statutes  en- 
titled, "Of  the  time  of  commencing  actions"  (2  R.  S.  301),  pro-l 
vides  that  "whenever  there  is  a  concurrent  jurisdiction  in  thej 
courts  of  common  law  and  in  courts  of  equity,  of  any  cause  of  J 
action,  the  provisions  of  this  title,  limiting  a  time  for  the  com-l 
mencement  of  a  suit  for  such  cause  of  action  in  a  court  of  common) 
law,  shall  apply  to  all  suits  hereafter  to  be  brought  for  the  same|| 
cause  in  the  Court  of  Chancery." 

I  do  not  see  why  this  case  does  not  come  within  the  letter  of  the 
above  provision.  It  certainly  does,  if  I  am  right  in  supposing  that 
the  defendant's  indebtedness  for  the  purchase  price  of  the  land 
constitutes,  in  the  language  of  the  statute,  the  plaintiff's  "  cause  of 
action." 

It  is  claimed  by  the  plaintiff's  counsel  that  if  the  language  of  the 
forty-ninth  section  is  sufficiently  broad  to  include  this  case,  the 
fiftieth  section  excepts  it  therefrom.  This  section  provides  that 
"the  last"  (§49)  "section  shall  not  extend  to  suits  over  the  sub- 
ject matter  of  which  a  court  of  equity  has  peculiar  and  exclusive 
jurisdiction,  and  which  subject  matter  is  not  cognizable  in  the 
courts  of  common  law." 

The  term  "subject  matter"  of  suits,  as  used  in  this  section,  is 
s3monymous  with  the  term  "  cause  of  action,"  contained  in  the  pre- 
ceding forty-ninth  section.  No  other  definition  can  be  given  to 
the  phrase  as  applicable  to  this  case.  It  is  said  that  "  the  subject 
matter"  of  this  suit  is  the  equitable  lien,  of  which  a  court  of  law 
cannot  take  cognizance;  while,  if  a  suit  at  law  had  been  brought 
to  recover  the  purchase  price  of  the  land,  "  the  subject  matter'*  of 
the  action  would  have  been  the  debt.  But,  as  before  shown,  the 
lien  is  a  mere  incident  to  the  debt,  being  given  solely  to  secure  its 
payment.  If  the  lien  can  be  said  to  be,  in  any  sense,  the  "  subject 
matter"  of  this  action,  it  is  so  merely  as  incidental  to  the  debt,  the 
latter  being  the  principal  and  fundamental  "subject  matter"  of 
the  suit,  as  much  so  as  it  would  be  of  an  action  at  law  to  recover 
the  debt.  I  do  not  think  that  the  fiftieth  section  excepts  this  case 
from  the  operation  of  the  previous  section. 

Prior  to  the  Revised  Statutes  there  was  no  statute  in  this  state 
limiting  the  time  for  commencing  actions  in  courts  of  equity.    Yet, 
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previously  to  the  adoption  of  those  Statutes,  it  was  frequently  held 
that,  in  cases  where  there  was  a  concurrent  jurisdiction  at  law  and  jl 
in  equity,  time  was  as  absolute  a  defence  to  the  action  in  equity  u 
as  to  one  at  law;  not  on  the  ground  of  expediency,  or  as  a  matter  I 
of  discretion  founded  on  analogy  to  the  statute  of  limitations,  as  I 
was  the  case  in  some  actions  of  purely  equitable  cognizance,  but  in  ■ 
obedience  to  the  statute.     (Rosevelt  v.  Mark,  6  John.  Ch.  R.  266 ;  ' 
Kane  v.  Bloodgood,  7  id.  90;  Murray  v.  Coster,  20  John.  576;  Saw- 
yer V.  De  Meyer,  2  Paige,  574;  Humber  v.  Trinity  Church,  7  id. 
195 ;  24  Wend.  687 ;  Stoi/s  Eq.,  §  529.) 

I  think  this  case  comes  within  the  principle  established  by  the^ 
above  authorities,  and  that,  independently  of  the  statutory  provision 
limiting  the  time  of  commencing  actions  in  courts  of  equity,  it 
should  be  held  that  the  six  years'  limitation  to  actions  at  law  consti- 
^  tutes  a  defence  to  this  action.  The  provision  of  the  Bevised  Stat* 
utes  limiting  the  time  of  commencing  actions  in  courts  of  equity 
was  adopted  as  declaratory  of  the  law  as  it  then  existed,  and  not  aa 
mtroducing  a  new  rule.    (  3  E.  S.  705,  revisers'  notes.) 

It  would  be  an  anomaly  if  the  plaintiff  could  recover  his  debt  by 
an  action  to  enforce  the  lien  given  to  secure  the  debt,  when  no 
action  could  be  sustained  to  recover  the  debt  directly  without  ref- 
erence to  the  lien.  There  is  no  reason  why  the  limitation  should 
be  applicable  in  the  one  case  and  not  in  the  other. 

It  has,  however,  been  held  that  where  a  mortgage  was  given  to 
secure  the  payment  of  a  simple  contract  debt,  the  statute  limiting 
the  time  for  commencing  actions  for  the  recovery  of  such  debts  was 
no  bar  to  an  action  to  foreclose  the  mortgage.  {Batch  v.  Onion, 
4  Cush.  559 ;  Thayer  v.  Mann,  19  Pick.  535 ;  Elhin  v.  Edwards,  8 
Geo.  325;  Heyer  v.  Pruyn,  7  Paige,  465.) 

But  there  is  a  material  distinction  between  a  mortgage  and  the  \ 
equitable  lien  for  the  purchase  price  of  land  given  by  law,  and  also  | 
between  an  action  to  foreclose  a  mortgage  and  one  to  enforce  such  I 
a  lien.    The  action  to  foreclose  a  mortgage  is  brought  upon  an  in-  \ 
strument  under  seal,  which  acknowledges  the  existence  of  the  debt 
to  secure  which  the  mortgage  is  given ;  and  by  reason  of  the  seal 
the  debt  is  not  presumed  to  have  been  paid  until  the  expiration  of 
twenty  years  after  it  becomes  due  and  payable.    The  six  years*  lim- 
itation has  no  application  to  a  mortgage.    In  fact,  all  instruments 
under  seal  are  expressly  excepted  therefrom.    No  action  at  law 
can  be  predicated  upon  the  mortgage,  to  collect  the  debt  secured 
thereby,  unless  there  is  contained  therein  a  covenant  to  pay  the 
debt.     A  debt  secured  by  deed  is  said  to  be  of  a  higher  nature  than  \ 
one  by  simple  contract.     On  the  contrary,  the  equitable  Hen  is! 
neither  created  or  evidenced  by  deed,  but  arises  by  operation  of  law,  J 
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and  is  of  no  higher  nature  than  the  debt  which  it  secures.    It  must 
coexist  with  the  debt  and  cannot  sunrive  it. 

It  is  true^  as  claimed  by  the  plaintiff's  counsel,  that  the  statutel 
of  limitations  does  not  extinguish  the  debt;  it  only  bars  the  remedy.! 
But  the  remedy  by  action  at  law  is  no  less  barred  than  that  by  suit/ 
Jin  equity  to  enforce  the  lien.     The  Mayor  Ac,  of  New  York  v.  Col- 
gate, 2  Kem.  140,  is  relied  upon  by  the  plaintiff  as  an  authority 
sustaining  his  position.     That  was  an  action  for  the  collection  of 
an  assessment  to  defray  the  expenses  of  improving  a  street  in  the 
city  of  New  York,  under  and  by  virtue  of  a  lien  upon  certain  lands 
in  the  city  deemed  to  be  benefited  by  the  improvement,  and  upon 
which  the  assessment  was  made.    The  action  was  not  commenced 
until  more  than  six  years  after  the  assessment  was  made,  and  had 
become  due  and  payable,  and  the  six  years'  limitation  was  set  up  as 
a  defence  to  the  action. 

The  statute  authorizing  the  assessment,  and  prescribing  the  reme- 
dies for  its  collection,  provided  that  the  sums  thus  assessed  should 
be  a  lien  or  charge  upon  the  houses  and  lots  in  respect  to  which  the 
assessment  was  made,  and  might  be  sued  for  and  recovered  with 
costs,  in  like  manner  as  if  such  houses  and  lots  were  mortgaged  to 
the  corporation  for  the  payment  thereof.  The  assessmentfwas  thus  ( 
made,  in  effect,  a  mortgage  with  all  its  incidents,  one  of  which  was 
that  payment  was  not  to  be  presumed  until,  the  expiration  of  twenty 
years ;  and  it  was  upon  that  grQund  that  Judge  Denio  held  that  the 
six  years'  limitation  did  not  apply,  while  Chief  Judge  Gardiner 
based  his  opinion  on  the  ground  that  the  assessment  was  in  the  na- 
ture of  a  judgment.  In  either  view,  the  case  is  distinguishable  from 
the  one  under  consideration. 

I  think  the  judgment  should  be  affirmed. 

Denio,  C.  J.,  delivered  an  opinion  for  affirmance  upon  substan- 
tially the  same  grounds  as  those  stated  by  Bowen,  J. 

All  the  judges  except  Brown,  J.  (who  did  not  vote),  concurring 
in  this  opinion.* 

Judgment  affirmed. 

^Trotter  v.  Erwin,  27  Miss.  772  (1854).  accord.  Lingan  v.  Henderson^ 
1  Bland.  Ch.  (Md.)  236  (1827),  contra.  And  see  Hulbert  v.  Clark,  128 
N.  Y.  295,  300,  where  it  is  said  of  Borst  v.  Coreif  that  "the  reasoning 
by  which  the  result  was  reached  in  that  case  is  not  altogether  satisfactory.'* 
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SuPRBME  Court  of  California,  1861.^;,^^^.^    ^l^Ttc^^    tiJLi^ 
(18  Cah  482.)  ^^      >t>t^*  cl^    t:^.    ^  ^fe^ 


Plaintiff  appeals.^  <2xy<^  ^      y 

Field,  C.  J.,  delivered  the  opinion  of  the  Court,'  Baldwin,  J.,  /(ftAf'~ti6oy 
and  Cope,  J.,  concurring.  *"it^Ii     u.^ 

The  questions  presented  by  the  record  for  determination  are :  first^  ^^  ^     \^  siK^ 
whether,  when  an  action  upon  a  promissory  note,  secured  by  a  moTJ-/^^^^  •y 
ggge  of  the  same  date  upon  real  property,  is  barred  by  the  Statute  €4^/^^^    ^ 
of  Lifmitations,  the  mortgagee  has  any  remedy  upon  the  mortgage ;   ^L^JJ  f/fu  4 
and  second,  whether  a  party  having  a  subsequent  mortgage  upon    ry  j^ 
the  same  premises,  executed  after  the  statute  has  run  against  the  "^^^^ 
note,  can  interpose  the  plea  of  the  statute  in  a  suit  to  foreclose  the   uUti  ^  ^^^J^ 
first  mortgage,  and  thus  secure  a  priority  of  lien  for  his  subsequent  J^f^^fm-f^^ 
mortgage.     The  facts  of  the  case  are  these :    On  the  fifth  of  May,— ^Cj-^  ^       tf^ 
1855,  the  defendants  executed  to  the  plaintiff  a  mortgage  upon  the      m.      V        ^  A 
premises  described  in  the  complaint,  to  secure  their  promissory    ^^f\_  ^^    ^r^ 
note  to  him  of  the  same  date,  for  the  sum  of  four  hundred  dollars,   fc    'r     t>^<^, 
payable  in  three  months  with  interest.     The  mortgage  is  not  set    it^^M^    JS*/, 
forth  in  the  record,  nor  are  its  contents  given.     The  complaint  only  yy^^^   f$/%^^y%<^ 
alleges  that  it  is  of  the  premises  in  fee,  and  contains  a  clause  author-  ,^    ^     tJt 
izing  the  plaintiff,  upon  default  in  the  payment  of  the  note,  to  ^\^         s    .J 
cause  a  sale  of  the  premises  in  the  manner  provided  by  law,  and  to  uStk       U^^'^^ 
retain  from  the  proceeds  the  amount  of  the  note  and  interest.    We  ^l#S|^    oi-ikK. 
shall  assume,  therefore,  that  it  is  in  the  common  form  in  use  in   ^^^    /^k^^Ji 
this  State — ^that  of  an  absolute  conveyance,  with  a  condition  under-  v     jf^-/ 

written  that  it  is  executed  as  security  for  the  note,  and  will  become  ^*^-^  •'       y 
inoperative  and  void  upon  its  payment  at  maturity;  otherwise,  re-  Xiu**^      j^^ 
main  in  full  force.     The  mortgage  was  dulv  recorded  in  the  office  y^  /Hi    miMt' 
of  the  Recorder  of  the  county  where  the  premises  are  situated,  ^^       V^   ^j 
within  two  days  after  its  execution.    On  the  eighth  of  August,  1855,  ^^^^^'^^     /  * 
the  note  matured,  and  on  the  eighth  of  August,  1859,  the  period  iU^^JT 
of  limitation  within  which,  by  the  statute,  an  action  could  be  com- 
menced  upon  it,  expired.     Subsequently  to  this,  and  on  the  eleventh 
of  May,  1860,  the  defendants  indorsed  over  their  signatures,  upon 
the  back  of  the  note,  a  memorandum  to  the  effect  that  for  value  re- 
(^ived  they  *^*  renew,  revive^  and  agree  to  pay*^  the  note  and  debt. 
It  would  appear  that  snbsoqiient  to  the  execution  of  the  mortgage, 
Morris,  one  of  the  defendants,  disposed  of  his  interest  in  the  prem- 

*The  opinion  only  is  here  given. 
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ises,  for  the  petition  of  intervention,  and  the  findings  of  the  Court 
mention  Goodman,  the  other  defendant,  and  two  other  persons  as 
being  the  successors  of  the  defendants.  We  infer  from  this,  and 
shall  so  assume  in  the  Oonsideration  of  the  case,  that  these  parties 
held  the  interest  of  the  mortgagors  in  the  premises,  and  it  matters 
not  for  the  purposes  of  the  appeal  in  what  mode  the  interest  was  ac^ 
quired!  Having  such  interest,  they  executed  on  the  nineteenth  of 
January,  1860,  two  mortgages  upon  the  premises,  one  to  the  in- 
tervenprs  to  secure  their  promissory  note  of  tSe  same  date  for 

E^94,  payable  on  or  before  the  fifth  of  June,  1860,  with  interest, 
and  the  other  to  one  Poison  to  secure  their  promissory  note  to  him 
for  $2,185,  payable  three  months  after  date  with  interest.  This 
last  note  and  mortgage  were  assigned  to  the  intervenors,  and  in 
July,  1860,  both  of  the  mortgages  were  foreclosed^and  the  usual 
decrees  in  such  cases  entered.  In  December,  1860,  the  present  suit 
to  foreclose  the  first  mortgage  war  commenced,  and  the  owners  of  . 
the  second  and  third  mortgages  filed  their  petition  of  intervention, 
alleging  that  the  remedy  of  the  plaintiff  upon  the  note  and  mort- 
gage to  him  was  barred  by  the  statute,  and  that  the  lien  of  the  mort- 
gage  was  extinct  previously  to  the  nineteenth  of  January,  1860,  and 
if  the  note  had  been  revived  that  such  revival  did  not  affect  the  ex- 
tinct lien  of  the  mortyagre.  or  not  in  such  manner  as  to  give  it  any 
priority  over  the  liens  of  the  mortgages  owned  by  them.  The  Court 
held  that  the  liens  of  the  intervenors  must  be  first  satisfied  out  of 
jthe  proceeds  of  the  mortgaged  property,  and  the  lien  of  the  plaintiff 
be  postponed  until  such  satisfaction,  and  ordered  judgment  to  that 
[effect. 

The  Statute  of  Limitations  of  this  State  differs  essentially  from 
the  statute  of  James  I.,  and  from  the  statutes  of  limitation  in 
force  in  most  of  the  other  States.  Those  statutes  apply  in  their 
terms  only  to  particular  legal  remedies,  and  hence  Courts  of  Equity 
are  said  not  to  be  bound  by  them  except  in  cases  of  concurrent  juris- 
diction. In  other  cases  Courts  of  Equity  are  said  to  act  merely  by ' 
analogy  to  the  statutes,  and  not  in  obedience  to  them.  Those  stat- 
utes as  a  general  thing  also  apply,  so  far  as  actions  upon  written 
contracts  not  of  record  are  concerned,  only  to  actions  upon  simple 
contracts — that  is,  contracts  not  under  seal,  fixing  the  limitation 
at  six  years,  and  leaving  actions  upon  specialties  to  be  met  by  the 
presumption  established  by  the  rule  of  the  common  law,  that  after 
a  lapse  of  twenty  years  the  claim  has  been  satisfied.  In  those  stat- 
utes, where  specialties  are  mentioned,  as  in  the  statutes  of  Ohio  and 
of  Georgia,  the  limitation  is  generally  fixed  cither  at  fifteen  or 
twenty  years.  The  ease  is  entirely  different  in  this  State.  Here  thei| 
statute  applies  equally  to  actions  at  law  and  to  suits  in  equity.    Itj  j 
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is  directed  to  the  subject  matter  and  not  to  the  f onn  of  the  action, 
t)r  the  forum  in  which  the  action  is  prosecuted.  Nor  is  there  any 
distinction  in  the  limitation  prescribed  between  simple  contracts  in  M 
writing  and  specialties.  Thus  the  statute  requires  an  action 
•*'upon  any  contract,  obligation,  or  liability  founded  upon  an  in- 
strument of  writing,*'  except  a  judgment  or  decree  of  a  Court  of  a 
State  or  Territory,  or  of  the  United  States,  to  be  commenced  within 
four  years  after  the  cause  of  action  has  accrued.  It  matters  not  u 
whether  damages  be  sought  for  a  breach  of  the  contract,  and  thus  an  | 
action  at  law  be  brought,  or  a  specific  performance  be  prayed,  and 
thus  a  suit  in  equity  be  commenced :  the  proceeding  must  in  either 
•case  be  taken  within  the  limitation  designated.  (See  Pearis  v: 
iJovillaud,  6  Cal.  617.)  The  statute,  after  prescribing  certaiii 
periods  within  which  actions  upon  judgments,  upon  simple  con- 
tracts, for  relief  on  the  ground  of  fraud,  and  for  other  causes,  shall 
be  brought,  declares  in  general  terms  that  **  an  action  for  relief,*' 
not  thus  provided  for,  must  be  commenced  within  four  years  after 
the  cause  of  action  shall  have  accrued — covering  all  cases  wherft 
•equitable  or  other  relief  may  be  sought. 


A  mortgage  in  this  State  also  differs  materially  from  a  mort- 
gage at  common  law,  or  a  mortgage  in  our  sister  States.  At 
'Common  law  a  mortgage  of  real  property  was  regarded  fis  a  con- 
veyance of  a  conditional  estate,  which  became  absolute  upon  con- 
dition broken.  It  gave  to  the  mortgagee,  except  as  otherwise  stip- 
ulated by  provisions  inserted  in  the  instrument,  a  present  right  of 
possession.  Upon  it  the  mortgagee  could  enter  peaceably,  or  bring 
ejectment,  or  a  writ  of  entry ;  and  in  those  States  where  the  com- 
mon law  view  has  been  modified  by  considerations  arising  from  the 
real  object  of  the  instrument  and  the  nature  of  the  transaction, 
it  is  still  generally  held  that,  as  between  the  parties,  it  paases  the 
fee  and  gives  a  remedy  to  the  mortgagee  for  the  possession,  though, 
as  to  third  persons  it  constitutes  only  a  lien  or  charge,  and  leaves 
the  mortgagor  the  owner  of  the  premises.  Thus  in  Ewer  v.  Hobba, 
6  Met.  3,  Chief  Justice  Shaw,  in  delivering  the  opinion  of  the  Su- 
preme Court  of  Massachusetts,  after  stating  the  object  of  a  mort- 
gage, said :  "  Hence  it  is  that,  as  between  mortgagor  and  mortgagee, 
the  mortgage  is  to  be  regarded  as  a  conveyance  in  fee,  because  that 
construction  best  secures  him  in  his  remedy,  and  his  ultimate  right 
to  the  estate,  and  to  its  incidents,  the  rents  and  profits.  But  in  all 
•other  respects,  until  foreclosure,  when  the  mortgagee  becomes  the 
absolute  owner,  the  mortgage  is  deemed  to  be  a  lien  or  charge,  sub- 
ject to  which  the  estate  may  be  conveyed,  attached,  and  in  other 
respects  dpalt  with  as  the  estate  of  the  mortgagor."  And  in  the 
flubsoqnent  case  of  Howard  v.  Bobinson,  5  Cush.  123,  the  same  dis- 
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Unguifihed  Justice  eaid :  **  Although,  as  between  mortgagor  and 
mortgagee,  it  is  a  transmission  of  the  fee  which  gives  the  mortgagee 
a  remedy  in  the  form  of  a  real  action  and  constitutes  a  legal  seizin, 
yet  to  most  other  purposes  a  mortgage  before  the  entry  of  the  mort- 
gagee is  but  a  pledge  and  real  lien,  leaving  the  mortgagor  for  most 
purposes  the  owner.*'  The  doctrine  with  respect  to  mortgages  is 
very  different  in  tlus  State.  Here  a  mortgage  is  r^arded  as  be-( 
tween  the  parties,  as  well  as  with  reference  to  the  rights  of  the\ 
mortgagor  in  his  dealings  with  third  persons,  as  a  mere  security,  ) 
creating  a  lien  or  charge  upon  the  property,  and  not  as  a  convey- 
ance vesting  any  estate  in  the  premises,  either  before  or  after  con* 
dition  broken.  Here  it  confers  no  right  to  the  possession  of  the 
premises  either  befoie  or  after  default,  and,  of  course,  furnishes  no 
support  to  an  action  of  ejectment,  or  to  a  writ  of  entry  for  their 
recovery.  The  language  of  the  statute  is  express  that  it  shall  not 
be  deemed  a  conveyance,  whatever  its  terms,  so  as  to  enable  the 
owner  of  the  mortage  to  recover  possession  without  a  foreclosure 
and  sale.  (See  Pr.  Act,  sec.  260;  McMillan  v.  Richards,  9  CaL 
411;  Nagle  v.  Macy,  id,  428;  Johnmm  v.  SkersMn,  15  id.  293; 
Ooodenow  v.  Ewer,  16  id.  464;  Boggs  v.  Hargrave,  16  id.  563;. 
Fogartg  v.  Sawyer,  17  id.  592.) 

From  this  statement  as  to  the  Statute  of  Limitations,  and  the 
operation  of  a  mortgage  upon  the  right  of  possession  in  tiiis  State, 
it  is  evident  that  the  decisions  cited  from  the  reports  of  other 
States,  to  the  effect  that  a  mortgagee  has  a  remedy  upon  his  mort- 
gage after  the  Statute  of  Limitations  has  run  upon  the  promissory 
note  for  the  payment  of  which  the  mortgage  was  executed,  have  no 
application  to  the  questions  presented  for  consideration  in  the  case 
at  bar.  Those  decisions  are  founded  upon  distinctions  made  by 
the  statutes  of  limitations  of  those  States  which  do  not  exist  in  the  { 
statute  of  this  State,  or  upon  the  right  of  possession  which  there  I 
acccMnpanies  the  ownership  of  the  mortgage.  Thus  in  Elkins  v.  i 
Edwards,  8  Geo.  326,  which  was  a  suit  for  the  foreclosure  of  a  mort- 
gage, the  Supreme  Court  of  Georgia  said:  '^Because  the  remedy 
on  the  note  is  barred  bv  the  statute  in  six  vears,  it  does  not  follow 
that  the  creditors  remedy  on  the  mortgage,  being  a  sealed  instru- 
ment, is  also  barred.  The  creditors  remedy  on  the  mortgage  is 
not  barred  until  twenty  years — ^the  debt  being  unpaid."  So  in 
Thayer  v.  Mann,  19  Pick.  535,  which  was  a  writ  of  entry  to  recover 
possession  of  the  mortgaged  premises,  the  Supreme  Court  of  Mas- 
sachusetts said :  '^  The  creditor  has  a  double  remedy,  one  upon  his 
deed  to  recover  the  land,  another  upon  the  note  to  recover  a  judg- 
ment and  executicm  for  the  debt ;  and  it  does  not  follow  that  he  can- 
not recover  on  one,  although  there  may  be  some  technical  objection 


8B0.  M-)  LOBD  t'.  MORRIB.  767 

or  difficulty  to  hie  remedy  upon  the  other.'*  These  decisioBa  are  no 
authority  in  the  case  under  consideration,  for  the  reasons  already 
given,  that  the  statute  makes  no  distinction  in  the  period  of  limita- 
tion between  a  simple  contract  in  writing  and  a  contract  under  seal, 
and  a  mortgage  deed  here  does  not  confer  any  right  of  possession 
upon  the  mortgagee.     It  is  undoubtedly  true,  as  stated  by  the 
Court  in  the  case  from  Georgia,  that  the  creditor  stipulated  by  con- 
tract for  two  remedies  against  his  debtor  to  enforce  the  collection 
of  his  demand — the  one  by  action  upon  the  note,  and  the  other  by 
petition  and  foreclosure  upon  the  mortgage.     Similar  remedies  he 
can  pursue  in  this  State.     He  can  proceed  upon  the  iK>te,  and  take 
an  ordinary  money  judgment  for  the  amount  due;  or  he  can  sue  in 
equity  upon  the  mortgage,  and  take  a  decree  for  its  foreclosure  and 
the  sale  of  the  premises.    The  difference  is,  that  here  the  limitation  | 
prescribed  to  the  equitable  suit  is  the  same  as  that  prescribed  to/ 
the  action  at  law.     The  mortgage  is  i^s  much  within  the  general/) 
designation  of  a  '^contract,  obligation,  or  liability,  founded  upon! 
an  instrument  of  writing,'*  as  is  the  note  itself. 

We  do  not  question  the  correctness  of  the  general  doctrine  pre- 
vailing in  the  courts  of  several  of  the  States,  that  a  mortgage  re- 
mains in  force  until  the  debt  for  the  security  of  which  it  is  given 
is  paid.  We  only  hold  that  the  doctrine  has  no  application  under 
the  Statute  of  Limitations  of  this  State.  A  mortgage  is  a  specialty, 
and  is  not  within  the  terms  of  the  English  statute,  or  of  the  stat- 
utes of  most  of  the  States.  An  action  founded  upon  such  specialty? 
can  only  be  met  by  proof  of  payment.  The  payment  may  be  estab- 
lished by  direct  evidence  of  the  fact,  and  it  may  be  presumed  from 
the  lapse  of  twenty  years,  when  such  presumption  is  not  counter- 
vailed by  evidence  from  the  mortgagee.  "Thus,"  says  the  Su- 
preme Court  of  Maine  in  Joy  v.  Adapia,  26  Maine,  333,  *'  a  mort- 
gage security  has  not  been  deemed  to  be  within  any  branch  of  the 
Statute  of  Limitations.  He  who  would  avoid  such  security  must 
show  payment;  otherwise,  the  mortgagee  will  not  be  precluded 
from  entering  upon  and  holding  possession  of  the  mortgaged  prem- 
ises. The  mortgagor  has  not  been  allowed  to  defeat  such  right  by 
showing  merely  that  the  personal  security,  to  which  the  mortgage 
security  is  collateral,  has  become  barred  {Thayer  v.  Mann,  19  Pick. 
636) ;  but  he  has  been  allowed  to  allege  payment,  and  for  proof  \o 
rely  upon  the  lapse  of  time,  when  it  amounted  to  twenty  years  from 
the  accruing  of  the  indebtment.  Such  a  lapse  of  time  has  been 
deemed  to  be  sufficient  for  the  purpose,  in  the  absence  of  any  coun- 
tervailing considerations.  This  is  admitted  as  a  presumption  of 
law,  which  may  be  removed  by  circumstances  tending  to  produce 
a  contrary  presumption."  The  view  thus  stated  is  met  by  our  stat- 
ute, which  embraces  a  mortgage  security  within  its  terms.    Here 
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payment  may  be  pleaded,  and  so  may  the  statnte  itself  without 
reference  to  the  fact  of  payment. 

Our  conclusion,  therefore,  upon  the  first  question  presented  is, 
that  where  an  action  upon  a  promissory  note,  secured  by  a  mortgage 
of  the  same  date  upon  real  property,  is  barred  by  the  statute,  the 
mortgagee  has  no  remedy  upon  the  mortgage ;  that  though  distinct 
remedies  may  be  pursued  by  him,  the  limitation  prescribed  is  the 
l|  same  to  both. 

The  second  question  is  one  of  easy  solution.    The  mortgagor,  i 
after  disposing  of  the  mortgaged  premises  by  deed  of  sale,  loses  all 

I  control  over  them.  His  personal  liability  thereby  becomes  sep- 
arated from  the  ownership  of  the  land,  and  he  can  by  no  subse- 
quent act  create  or  reyive  charges  upon  the  premises.  He  is  as  to  | 
the  premises  thenceforth  a  mere  stranger.  And  if,  instead  of  sell- 
ing the  premises,  he  execute  a  second  mortgage  upon  them,  he  is 
equally  without  power  to  destroy  or  impair  the  eflBcacy  of  the  lien 
gthns  created.  But  it  is  said  that  the  plea  of  the  statute  is  a  per- 
psonal  priyUege  of  the  party,  and  cannot  be  set  up  by  a  stranger. 
This,  as  a  general  rule,  is  undoubtedly  correct  with  respect  to  per- 
sonal obligations,  which  concern  only  the  party  himself,  or  with 
respect  to  property  which  the  party  possesses  the  power  to  charge 
or  dispose  of.  But  with  respect  to  property  placed  by  him  beyond 
his  control,  or  subjected  by  him  to  liens,  he  has  no  such  personal 
privilege.  He  cannot  at  his  pleasure  afFect  the  interests  of  other  par- 
ties. His  grantees  or  mortgagees,  with  respect  to  the  property, 
stand  in  his  shoes,  and  can  set  up  any  defense  that  he  might  him- 
self have  set  up  to  the  action,  either  to  defeat  a  recovery  of  the 
property  or  its  sale.  In  the  case  at  bar  the  defendant  Morris  had 
sold  his  interest  in  the  mortgaged  premises ;  and  his  grantees,  with 
the  other  defendant,  e.Tecuted  the  second  and  third  mortgages  after 
the  statute  had  run  upon  the  note  secured  by  the  first  mortgage. 

(The  subsequent  revival  of  that  note  continued  the  personal  liability 
of  the  defendants.  Whether  it  also  revived  the  mortgage  executed 
by  them  it  is  unnecessary  to  express  any  opinion,  as  the  defendants 
do  not  appeal  from  the  decree.  The  revival  could  not  affect,  and 
did  not  affect,  the  previously  acquired  liens  of  the  second  and  third 
mortgages  upon  the  property;  and  the  intervenors  holding  those 
mortgages  could  interpose  the  statute  to  the  enforcement  of  the  first 
mortgage,  so  far  at  least  as  to  secure  a  priority  in  their  liens  over  * 
that  mortgage.  The  ruling  of  the  Court  below,  therefore,  in  post- 
poning the  lien  of  the  first  mortgage,  assuming  that  the  lien  was  re- 
vived, to  the  liens  of  the  subsequent  mortgages,  was  clearly  correct. 

Judgment  afflrmed.^ 

^But  that  the  mortgtgor  is  not  entitled  to  affirmative  relief,  aee  J>e 
Cazara  v.  Oreiia,  80  Cal,  132  (1889).    .      '  ]  71     71    ^  /  i 
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SuPRBMK  Court  op  Illinois,  1862.  ^^^^^f^*^     *^  ^      «  /  * 

The  facts  of  this  case  are  stated  in  the  opinion  of  the  court  1^  ^/^^^  ^ 
Mr.  Justice  Walker;  the  same  case  was  before  the  court  at  B,C€ti^&-^  Jk^ 
prior  time,  and  will  be  found  reported  in  volume  25  of  these  ^^"--f/^  ^  ^i^V^ 
ports,  at  page  165.  ^-t-  ^^ 

The  decree  appealed  from  was  rendered  by  Hollister,  Judge,  ^^^^^^  fj, 
at  the  October  term,  1861,  of  the  Marshall  Circuit  Court.  dj^  wCt    ^ 

Walker,  J.     This  bill_was  exhibited  to  foreclose  a  mortgag^p-yfr^  ^1^^  Jtr/^ 
given  to  secure>  a  note  alleged  to  have  been  lost.     The  mortgage    ^a  /j.    'iuM^ 
bears  date  the  12th  of  May^  1837.  and  recites  a  note  for  seven  nun-     a^  '/^  Vj^ 
dred  dollars.     The  note  is  alleged  to  have  been  given  on  the  9th  of    y* ^  J^ 

April,  1836,  by  Edwin  Mills  to  appellant,  jue  on  the  9th  day  of    M4.     ^^ 
September,  1838.     The  mortgage  was  not  "recorded  until  the  8th    P^<y^Ju^      '^ 
day  of  November,  1855,  and  appears  never  to  have  been  acknowl-    iuJtnr   tt^^ 
edged.     It  also  appears  that  F^dwin  Mills^  on  the  13th  day  of  Jan-    ^J^^^^xm  dL>^$ 
uary,  1839,  executed  a  mortgage  on  the  same  land  to  secure  two      /  ' 

thousand  dollars  to  Harlow  Mills,  for  indebtedness  due  to  him.     ' 
This  latter  mortgage   was   acknowledged   and  recorded.     Edwin 
Mills,  on  the  ITth  day  of  February,  1842,  conveyed  the  mortgaged      :•  , 
premises  to  liariow  Mills  for  the  expressed  consideration  of  two 
thousand  dollars.     This  deed  was  recorded  on  the  4th  of  AugustT^ 
1842,  in  the  proper  oflBce. 

The  bill  charges  that  this  deed  and  mortgage,  from  Edwin  to  Har- 
low  Mills,  are  without  consideration,  and  are  fraudulent  and  void. 
It  is  ^Iso  charged  that  they  were  taken  by  nariow  with  full  notice 
of  appellant's  prior  mortgage.  The  a^nswer  alleges  that  a  consider- 
ation was  given,  and  denies  all  notice  of  the  prior  mortgage.     The 


answer  also  sets  up.  and  relies  upon,  the  lapse  of  more  than  sixteen 
years  after  the  maturity  of  the  note  and  before  the  exhibition  of  the 
billy  as  a  bar  to  a  foreclosure!     On  the  hearing,  the  court  below  dis-  ' 
missed  the  bill  and  rendered  a  decree  against  complainant  for  costs, 
to  reverse  which  he  prosecutes  this  appeal. 

(The  principal  question  presented  by  this  record  is  this :  the  stat- 
ute of  limitations  having  barred  a  recovery  by  suit  on  the  note, 
does  it  form  a  bar  to  a  foreclosure  of  the  mortgage  by  bill  in 
equity?  Had  this  been  an  action  on  the  note,  over  sixteen  years 
having  elapsed  after  the  maturity  of  the  note,  the  recovery  would 
have  been  barred.  If  such  an  action  had  been  instituted,  and  ^)\\  * 
recovery    defeated,    the    judgment    could   have   been    interposed  [I  *  / 
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l(  as  a  successful  bar  to  a  foreclosure.  Or,  had  an  ejectment  been 
brought,  and  the  bar  of  the  statute  allowed  to  defeat  a  recovery 
against  Harlow  Mills  or  those  holding  under  him,  the  judgment 
might  also  have  been  relied  upon  to  prevent  a  decree  of  foreclosure. 
Or,  had  a  scire  facias  been  sued,  and  had  the  statute  of  limitations 
been  successfully  interposed  to  defeat  a  recovery,  the  judgment 
might  have  been  pleaded  to  avoid  a  foreclosure  by  bill.  When  the 
party  has  elected  one  of  several  remedies,  and  it  results  in  a  judg- 
ment against  the  mortgagee,  that  judgment  becomes  as  complete 
a  bar  to  a  proceeding  in  a  different  form  for  a  foreclosure  as  pay- 
ment, release,  or  other  discharge. 

The  question,  however,  still  recurs,  whether,  after  several  reme- 
dies have  been  barred,  but  not  established  in  a  legal  proceeding,  the 
bar  may  be  relied  upon  in  other  and  different  remedies?  Ad  a 
general  rule,  courts  of  equity  follow  the  law  in  allowing  the  de- 
fense of  the  statute  of  limitations.  A  bar  of  the  statute,  at  law, 
forms  a  bar  in  equity.  (Story^s  Eq.  PI.,  §  500,  §  751.)  In  equity, 
as  at  law,  an  acknowledgment  that  a  debt  is  due,  and  a  promise 
to  pay  it,  will  take  it  out  of  the  operation  of  the  statute.     If  the 

(I  mortgagor  is  permitted  to  remain  in  possession  twenty  years  after 
a  breach  of  the  condition,  the  right  to  file  a  bill  to  foreclose  will  be 
generally  considered  as  barred  and  extinguished.  Though  in  cases 
of  this  description,  as  the  law  is  not  positive,  but  is  based  upon  pre- 
sumption of  payment,  it  is  open  to  be  rebutted  by  circumstances. 
(2  Story's  Eq.,  §  1028,  b.)  This  court  has  repeatedly  held,  in 
conformity  to  the  general  doctrine  announced  by  the  adjudged 
cases,  that  the  debt  is  the  principal  thing  and  the  mortgage  is  the 
incident.  That  the  latter  follows  the  consideration  of  the  former. 
That  an  assignment  of  the  note  operates  ipso  facto  to  transfer  the 
mortgage.  That  a  payment,  release  or  other  discharge  of  a  note 
satisfies  and  releases  the  mortgage.  If  we  are  to  be  controlled  by 
analogy,  no  reason  can  be  perceived  why  a  bar  to  a  recovery  on  the 

1^  note  should  not  produce  the  same  effect  on  the  mortgage. 

In  Great  Britain  it  is  usual  to  insert  in  the  mortgage  itself  a  cov- 
enant for  the  payment  of  the  money.  When  such  a  covenant  is 
found  in  the  mortgage,  it  being  under  seal,  and  the  debt  to  secure 
which  it  was  given  is  not,  a  bar  to  a  recovery  of  the  debt,  if  of  a 
1 1  shorter  period  than  a  bar  to  a  sealed  instrument,  could  not  affect 
Ijthe  remedy  on  the  covenant  in  the  mortgage.  If  the  statutory 
period  necessary  to  bar  an  unsealed  instrument  be  of  shorter  dura- 
tion than  a  sealed  instrument,  a  mortgage  containing  such  a  cov- 
enant fifiven  to  secure  the  pavment  of  a  debt  evidenced  by  an  un- 
sealed note  would  be  srovemed  bv  the  longer  period  required  to  bar 
a  recovery  on  sealed  instruments.     The  mortgage  in  this  case  con- 
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( tains  no  snca  covenant.  This  being  so,  renders  the  decisions  of  I 
the  British  conrts  on  mortgages  containing  such  covenants^  and  fl 
given  to  secure  simple  contracts^  inapplicable  to  this  case.  The 
statute  having  barred  a  recovery  on  the  note,  because  according 
to  the  theory  upon  which  the  statute  is  based,  the  presumption  is 
that  the  debt  has  been  paid.  There  is  no  evidence  in  this  record 
showing  any  promise  to  take  it  out  of  the  operation  of  the  statute. 
These  statutes  are,  emphatically,  statutes  of  repose.  Without 
their  aid  litigation  would  never  be  barred,  and  titles  and  possession 
of  property  would  never  be  quieted.  By  the  efflux  of  time,  the  loss 
of  evidence,  the  death  of  witnesses,  and  the  failure  of  memory,  were 
it  not  for  the  bar  of  these  statutes,  great  injustice  would  result. 
These  considerations  have  induced  all  civilized  nations  to  adopt 
such  laws,  diflfering  in  detail  and  in  the  period  necessary  to  operate 
as  a  bar,  but  all  based  upon  the  same  principles  and  to  attain  thQ 
same  object.  Nor  need  such  enactments  work  injustice.  Persons 
under  disability  have  allowed  to  them  ampll^  opportunity,  after  the 
disability  ceases  to  exist,  for  the  assertion  of  their  rights,  and  those 
not  under  disability  have  also  ample  oppoi^unily,  within  the  period 
of  limitation^  to  assert  theirs.  To  avi^id  loss  the  creditor  has  only 
to  use  reasonable  diligence,  to  avoid  the  bar  of  the  statute. 

It  has  been  said  that  no  length  of  time  will  bar  a  foreclosure  by 
a  mortgagee  out  of  possession.  This  is  placed  upon  the  ground  thai 
the  relation  of  landlord  and  tenant  is  supposed  io  exist  between 
the  parties.  But  such  is  not  the  true  relation  of  the  parties.  For 
some  purposes,  and  to  a  limited  extent  only,  a  portion  of  the  inci- 
dents are  the  same.  To  a  limited  extent,  and  for  some  purposes, 
the  relation  of  vendor  and  vendee,  and  trustee  and  cestui  que  trust, 
also  exists.  The  relation  which  the  parties  bear  to  each  other  is 
peculiar  to  itself,  partaking  in  some  degree  of  the  incidents  of  these 
other  relations,  but  analogous  in  all  particulars  to  no  one  of  them. 
Whilst  a  tenant,  until  he  surrenders  the  possession  to  the  landlord, 
cannot  rely  upon  the  statute, yet  the  mortgagor,  by  acquiring  an  out- 
standing title  and  occupying  the  premises  under  it  for  the  period, 
and  upon  the  conditions  imposed  by  the  statute,  may  invoke  its  aid 
to  prevent  a  foreclosure.  Nor  is  he,  like  a  tenant,  required  to  ac- 
count for  rents  and  profits,  bound  to  repair,  nor  is  he  impeachable 
for  waste.  Other  courts  have  held,  and  such  is  clearly  the  weight 
of  authority,  that  when  the  statutory  period  necessary  to  bar  a  recov- 
ery at  law  has  elapsed,  it  will  bar  a  foreclosure.  (Christophers  v. 
Sparhe,  2  Jacob  and  W.  234;  Jackson  v.  Wood,  12  J.  R.  242;  Oiles 
V.  Barremore,  5  J.  R.  545 ;  Waterman  v.  HasTcins,  ibid,  283 ;  Jade- 
son  V.  Myers,  3  J.  R.  383 ;  Baker  v.  Evans,  2  Car.  S.  R,  614;  Hugh 
V.  Edwards,^W[\Q2±.  497 ;  Moore  v.  Calle,  1  J.  Ch.  R.  385.)  We  are, 
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(therefore,  for  these  reasons,  of  the  opinion  that  when  the  not«  be- 
came barred  by  the  statute  the  right  to  foreclose  also  became  barred^ 
unless  the  mortgage  had  contained  a  covenant  for  the  payment  of 
the  money,  when  it  might  be  that  it  would  require  twenty  years  to 
produce  that  efEect,  as  an  ejectment  would  not  be  ban^,  under 
the  general  limitation  law,  before  that  period,  unless  it  be  under 
the  seven  year  limitation  acts.  No  error  is  perceived  in  dismissing 
complainant^s  bill,  and  the  decree  of  the  court  below  must  be 
affirmed.^ 

Decree  affirmed. 

*Pollooh  v.  MaUtmf  41  IlL  616  (1866)  $  Newman  v.  DeLcritner,  19  la. 
244  (1865) ;  Sehmucker  v.  Sibert,  18  Kans.  104  (1877);  LiUy  v.  Dunn, 
96  Ind.  220  (1884);  Ark.  Dig.  Stat.  L.  (1894), 8  5094;  Miss.  Ann.  Code 
(1892),  8  2733;  Mo.  Bev.  SUto.  (1899),  8  4276,  ogoordL  Ck>]npare  Von 
Campe  v.  Vity  gf  OMooffO*  1*0  IlL  «61  (1892^ 
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